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COUNTERSTATEMENT  OF  THE  QUESTIONS  PRESENTED 


The  appellant  and  appellee  were  unable  to  agree  as  to 
all  of  the  issues  presented  by  this  appeal.  In  the  Commis¬ 
sion's  view  the  issues  are  as  follows: 

1.  On  the  basis  of  data  submitted  with  or  as  amend¬ 
ments  to  applications  for  television  permits,  the  Commission 
determined  that  the  funds  which  both  applicants  represented 
were  available  to  them  were,  in  fact,  so  available.  It 
included  as  an  issue  in  the  comparative  hearing,  however, 
the  question  as  to  the  adequacy  of  those  funds  to  effectuate 
the  respective  proposals  of  the  parties.  Appellant  requested 
that  the  issues  be  enlarged  to  cover  the  question  of  availa¬ 
bility  of  funds  as  well.  The  Commission  found  that  appellant 
had  failed  to  show  the  existence  of  any  genuine  issue  of 
material  fact  as  to  availability  and,  therefore,  refused 
appellant's  request.  The  question  is  whether  the  Commission 
committed  reversible  error  in  refusing  to  enlarge  the  issues 
in  this  respect. 

2.  Whether,  in  the  comparative  hearing  on  the  compet¬ 
ing  applications  of  appellant  and  intervenor,  the  Federal  * 
Communications  Commission  properly  made  findings  and  conclu¬ 
sions  based  on  substantial  evidence  as  to  all  relevant  and 
significant  points  of  difference  between  the  parties,  and 
properly  evaluated  the  record  and  these  points  of  difference 
in  reaching  its  decision. 

(i) 


Appellant  also  seeks  to  place  in  issue  in  this  appeal 


the  question  of  whether  the  Commission's  decision  was 
supported  by  a  proper  majority  vote.  Appellee  believes  that 
this  question  is  not  properly  before  this  Court  because  it 
was  not  first  raised  before  the  Commission. 


Cii) 


TABLE  OF  CONTENTS 


COUNTERSTATEMENT  OF  THE  QUESTIONS  PRESENTED 
COUNTERSTATEMENT  OF  THE  CASE 
SUMMARY  OF  THE  ARGUMENT 
ARGUMENT 

I.  The  Commission  properly  held  that  the 

applicants'  financial  qualifications  should 
not  be  the  subject  of  comparative  considera¬ 
tion  and  that  KARM  had  made  no  showing 
warranting  a  hearing  issue  on  California 
Inland's  financial  qualifications. 

II.  The  Commission  properly  determined  that 

California  Inland  was  to  be  preferred  on  the 
comparative  criteria. 

III.  The  Commission's  decision  was  adopted  by  a 

proper  majority  vote.  Appellant's  contention 
to  the  contrary  is  foreclosed  by  its  failure 
to  raise  the  question  before  the  Commission. 

CONCLUSION 

APPENDIX 


(iii ) 


TABLE  OF  AUTHORITIES 


280,  287 

50 

Communica- 

40,  175 

19,27,49 

601,  619 

50 

347  U.S. 

50 

120  F. 

47 

Cases : 

Democrat  Printing  Co.  v .  Federal  Communications 
Commission.  91  U.S.  App.  D.C.  72,  202  F.  2d  298 

Eastland  Co.  v.  Federal  Communications  Commis¬ 
sion.  67  App.  D.C.  316,  92  F.  2d  467 

Faris  v.  Ewing,  Mo.  ,  183  S.W.  280,  287 


F.  2d  351 

Klappr ott  v.  United  States.  335  U.S.  601,  619 

Maryland  Casualty  Company  v.  Cushing.  347  U.S. 
409,  422-423 

McGraw  Electric  Co.  v.  United  States.  120  F. 

Supp.  354  (D.C.E.D.  Mo.) 

Petersburg  Television  Corp..  10  Pike  &  Fischer, 
R.R.  567,  584m,  aff'd.  sub  nom.  Southside 
Virginia  Telecasting  Corp.  v .  Federal  Communi¬ 
cations  Commission.  U.S.  App.  D.C. 

228  F.  2d  644,  cert,  den.  350  U. S. 1001. 

Pinellas  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission.  _  U.S.  App.  D.C.  _ ,  230 

F.  2d  204,  cert,  den.  _  U.S.  _ . 

Queen  City  Broadcasting  Co..  12  Pike  &  Fischer, 
R.R.  280a,  280c. 

Red  River  Broadcasting  Co.  v .  Federal  Communica¬ 
tions  Commission.  69  App.  D.C.  1,  5-6,  98  F.  2d 
282,  286-7,  cert,  den.  305  U.S.  625 

Sacramento  Broadcasters.  Inc..  10  Pike  &  Fischer, 
R.R.  615,  642i,  aff’d.  Sacramento  Broadcasters. 
Inc,  v.  Federal  Communications  Commission. 

_  U.S.  App.  D.C.  _ ,  _  F.  2d  _ . 

Screws  v.  United  States.  325  U.S.  91 


Page 

31,43,44 

46 


44-45 


29 

11,50 


Scripps-Howard  Radio.  Inc,  v .  Federal  Communica¬ 
tions  Commission.  89  U.S.  App.  D.C.  13,  189  9,14,15 

F.  2d  677,  cert,  den.  342  U.S.  830  19,27,41,49 


(iv) 


47 


Sist o  v.  Civil  Aeronautics  Board.  86  U.S.  App. 

D.C.  31,  179  F.  2d  47 

Securities  &  Exchange  Commission  v.  Chenery . 

318  U.S.  80  50 

South  Central  Broadcasting  Corp. ,  9  Pike  & 

Fischer,  R.R.  1035  6,7 

Tampa  Times  Co. .  10  Pike  &  Fischer,  R.R.  77, 

132,  aff*d.,  Tampa  Times  Co.  v.  Federal  Communi¬ 
cations  Commission.  _  U.S.  App.  D.C.  .  230 

F.  2d  224  29,40-41 

Twin  Cities  Milk  Producers  Association  v.  McNutt. 

122  F.  2d  564,  569  (C.A.  8)  48 

United  States  v.  Morgan.  313  U.S.  409,  422  49 


United  States  v.  Reimer .  2  Cir. ,  83  F.  2d  166, 

167,  168  48 

United  States  v.  Tucker  Truck  Lines.  344  U.S.  33  43 


Visceglia  v.  United  States.  24  F.  Supp.  355  (D.C., 

S.D.N.Y.)  47 

WKRG-TV.  Inc..  10  Pike  &  Fischer,  R.R.  225  40 


Statutes : 

Communications  Act  of  1934,  as  amended,  48  Stat. 

1064,  47  U.S.C.  151  et  seg. : 

Section  308(b),  47  U.S.C.  308(b)  17 

Section  309(a),  47  U.S.C.  309(a)  2 

Section  309(b),  47  U.S.C.  309(b)  9,16,17,18,19,46 

Section  405  ,  47  U.S.C.  405  11,43,44 

Section  409(b),  47  U.S.C.  409(b)  11,46,48 

Rules  and  Regulations  of  the  Federal  Communica¬ 
tions  Commission: 

Section  1,841,  18  F.R.  938-939  4,6 

Other  Authorities: 

Hearings  on  S.  1973,  Senate  Committee  on  Inter¬ 
state  and  Foreign  Commerce,  81st  Cong.,  1st 
Sess.,  pp.  84-85  17 


5  Corpus  Juris  Secundum,  p.  1317 


50 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13,150 

KARM,  THE  GEORGE  HARM  STATION,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION,  Appellee 
CALIFORNIA  INLAND  BROADCASTING  COMPANY,  Intervenor 

APPEAL  FROM  A  DECISION  OF  THE 
FEDERAL  COMMUNICATIONS  COMMISSION 

BRIEF  FOR  APPELLEE 

COUNTERSTATEMENT  OF  THE  CASE 
Since  appellant's  Statement  of  the  Case  is,  in  certain 
respects,  argumentative  and  incomplete,  appellee  believes 
that  a  counterstatement  will  be  of  assistance  to  the  Court. 

This  case  is  an  appeal  from  a  Decision  of  the  Federal  Com¬ 
munications  Commission  adopted  January  11,  1956,  and  released 

1/ 

January  12,  1956  (R.  3605),  granting  the  application  of 
California  Inland  Broadcasting  Company  (California  Inland)  for 
a  construction  permit  for  a  new  television  broadcast  station  on 
Channel  12  in  Fresno,  California,  and  denying  the  mutually  ex¬ 
clusive  application  of  KARM,  The  George  Harm  Station  (KARM)  for 
the  same  facilities.  The  relevant  facts  are  as  follows: 

By  order  of  August  20,  released  August  25,  1953  (R.  232), 

_l/  As  indicated  in  appellant's  brief,  page  2,  it  has  been  agreed, 
and  approved  by  the  Court,  that  the  briefs  will  contain  refer¬ 
ences  to  the  original  record,  and  that  the  printed  Joint  Appendix 
will  contain  its  own  consecutive  page  numbers  as  well  as  the 
record  page  references  for  the  material  printed  therein. 


2 


the  Commission  found  that  the  applications  of  California  Inland 
and  KARM  were  mutually  exclusive  and  designated  them  for  com¬ 
parative  hearing  pursuant  to  Section  309(b)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended,  47  U.S.C.  309(b).  In  this  order, 
the  Commission  found  that  California  Inland  was  legally,  tech¬ 
nically  and  financially  qualified  to  construct  and  operate  a 
television  broadcast  station,  and*  .that  KARM  was  legally  and 

technically  so  qualified.  Being  unable  to  fin£  upon  examination 

'i. 

of  its  application,  that  KARM  was  financially  qualified,  the 

Commission,  after  affording  KARM  an  opportunity  to  remedy  the 

_2  / 

apparent  defects,  designated  the  financial  qualification  of 
KARM  as  a  separate  issue  to  be  determined  by  the  hearing  pro- 

_L/ 

cess  in  addition  to  the  customary  comparative  issues. 

2 1  This  opportunity  is  specifically  provided  for  in  Section 
309(b)  of  the  Communications  Act. 

3 /  The  designated  issues  were  as  follows: 

1.  To  determine  whether  KARM,  The  George  Harm  Station,  is 
financially  qualified  to  construct,  own  and  operate  its 
proposed  television  broadcast  station. 

2.  To  determine  on  a  comparative  basis  which  of  the  opera¬ 
tions  proposed  in  the  above-entitled  applications  would 
better  serve  the  public  interest,  convenience  and  nec¬ 
essity  in  the  light  of  the  record  made  with  respect  to 
the  significant  differences  between  the  applications  as 
to: 

(a)  The  background  and  experience  of  each  of  the  above- 
named  applicants  having  a  bearing  on  its  ability  to  own 
and  operate  the  proposed  television  station. 

(b)  The  proposals  of  each  of  the  above-named  applicants 
with  respect  to  the  management  and  operation  of  the 
proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the 
above-entitled  applications. 


On  the  same  date  that  the  Commission  adopted  its  order  of 
designation  for  hearing,  KARM  filed  an  amendment  to  its  appli- 

cation  concerning  certain  aspects  of  its  proposed  financing 

* 

(R.  3848).  The  Examiner  accepted  this  amendment  oh  September 
4,  1953  (R.  3866),  and  accepted  a  further  amendment  filed  by 
KARM  concerning  its  financial  qualifications  on  September  22, 
1953  (R.  3876). 

On  September  15,  1953,  KARM  filed  the  first  of  a  series 
of  petitions  seeking  to  modify  and  enlarge  the  issues  to  in¬ 
clude  the  financial  qualifications  of  California  Inland  on 
both  an  absolute  and  comparative  basis  (R.  3870-3875).  Appel¬ 
lant  sought  to  have  the  issues  enlarged  to  include  the  follow¬ 
ing  issues: 

j 

A.  To  determine  whether  the  applicants  are  financially 

i  .  •  "  .*r 

qualified  to  construct,  own  and  operate  the  television 
stations  proposed  by  them  in  the  manner  proposed. 

B.  To  determine  on  a  comparative  basis  which  of  the  two 
applicants  is  better  financially  qualified  to  construct 

maintain  -and  operate  the  television  station  proposed  by 

i  ■  ■  - ;  _ ''' 

it  in  the  manner  proposed. 

C.  To  determine  on  a  comparative  basis  which  of  the  op- 

i  '  .  V  .  •*  i 

i 

erations  proposed  in  the  above-entitled  applications 
would  better  serve  the  public  interest,  convenience 

*  i 

and  necessity  in  the  light  of  the  record  made  with 
respect  to  Issues  (A)  and  (B)  set  forth  above. 

This  petition  further  urged  that  the  issue  with  respect  to 


KARM' s  financial  qualifications  set  forth  in  the  Commission’s 
order  of  August  20,  1953  be  deleted  in  light  of  appellant’s 
amendment  which  was  accepted  by  the  Examiner  on  September  4, 

1953.  This  petition  was  opposed  by  California  Inland  (R.  3882- 
3889)  and  the  Commission’s  Broadcast  Bureau  (R.  3877-3881). 

On  November  5,  1953,  appellant  KARM  filed  a  "Supplemental 
Petition  to  Modify  and  Enlarge  Issues"  (R.  3899-3904),  a  pleading 
similar  to  its  September  15  petition,  which  was  also  opposed  by 
California  Inland  (R.  3913-3929)  and  the  Broadcast  Bureau 
(R.  3934-3938). 

Meanwhile,  the  hearing  had  formally  commenced  on  September 

28,  1953  with  a  hearing  conference  held  pursuant  to  Section 

_4_/ 

1.841  of  the  Commission’s  rules  (R.  256.)  On  October  9,  1953 
the  Examiner  adopted  a  First  Order  Controlling  Conduct  of  Hear¬ 
ing  (R.  335),  in  which  he  recited  that  the  applications  before 
the  Commission  were  not  in  sufficient  detail  to  permit  either 
applicant  to  specify  points  of  alleged  superiority  of  its  own 
application  or  the  deficiencies  of  the  other,  and  accordingly 
ordered  that  certain  exhibits  be  submitted  and  a  further  con¬ 
ference  be  held  prior  to  the  start  of  the  taking  of  testimony 

4/  Section  1.841  had  been  adopted  on  February  4,  1953  (18  F.R. 
938-939).  It  is  set  forth  in  full  in  the  Appendix,  infra.  It 
provided,  at  the  time,  that  hearings  should  commence  with  a 
conference  before  the  Examiner  at  which  the  parties  would  dis¬ 
cuss  the  points  of  alleged  superiority  upon  which  they  relied, 
possibilities  of  agreement,  admissions  of  fact,  etc.  The  con¬ 
ference  was  to  be  followed  by  the  issuance  of  an  order  by  the 
Examiner  reciting  the  action  taken,  the  matters  relied  upon  by 
each  of  the  parties,  etc.,  which  would  govern  the  subsequent 
course  of  the  hearing.  It  provided  also,  "Proof  at  the  hearing 
will  be  adduced  only  in  respect  of  the  matters  relied  upon  by 
each  of  the  parties,  including  Commission  counsel,  set  out  in 
such  order." 


on  November  16,  1953. 


After  the  submission  of  these  exhibits  and  further  con¬ 
ferences,  a  Second  Order  Controlling  Conduct  of  Hearing  vas 
issued  by  the  Examiner  on  November  5,  1953  (R.  547).  This  order 
stated  the  agreement  of  the  parties  that  neither  applicant  vas 
entitled  to  any  preference  on  certain  matters,  and  set  forth 
the  points  relied  upon  by  each  applicant  to  show,  under  the 
issues  set  by  the  Commission,  that  it  should  be  preferred. 

Neither  party  had  a  point  of  reliance  on  the  question  of  diversi- 

i 

fication  of  control  of  the  media  of  mass  communications.  The 
Examiner  also  ordered  that  (R.  554): 

Each  allegation  of  superiority  of  the  applicant  and 
deficiency  of  its  adversary  is  deemed  to  be  denied  and 
traversed  by  the  competing  applicant.  Each  applicant  may 
offer  testimony  to  refute  the  allegation  and  claims  of 
its  competitor  as  set  forth  in  the  points  of  reliance  in 
either  its  initial  affirmative  showing,  in  rebuttal,  or 
both.  This  ruling  is  subject  to  the  limitation  that  the 
evidence  to  be  offered  must  be  directed  to  the  points  of 
reliance  and  within  the  issues  as  above  outlined. 

With  respect  to  the  matter  of  the  financial  qualification  of 
California  Inland,  the  Examiner  stated  that  inquiry  into  the 
availability  of  funds  for  California  Inland  would  not  be  per¬ 
mitted  unless  the  Commission  should  enlarge  the  issues,  but 
that  the  adequacy  of  the  funds  proposed  to  construct  the  station, 
pay  the  staff,  and  effectuate  its  programming  and  operation, 
would  be  placed  in  issue  subject  to  the  rejection  of  the  er- 

idence  if  the  Commission  should  decline  to  permit  the  enlarge- 

/  • 

ment  of  the  issues.  He  took  the  latter  action,  despite  the 
absence  of  an  issue  designated  by  the  Commission,  because  counsel 


/ 


-  6  - 

for  California  Inland  had  no  objection  and  because  of  the  Com¬ 
mission’s  opinion  released  October  7,  1953  in  So#th  Central 
Broadcasting  Corp.„  9  Pike  &  Fischer,  R.R.  1035. 

In  that  decision  the  Commission  had  reviewed  and  explained 
the  nature  and  purposes  of  its  procedure  under  Section  1.841. 

It  had  also  explained  that  financial  qualification  of  an  ap¬ 
plicant  involves  both  (1)  the  availability  of  the  funds  called 
for  by  the  application,  and  (2)  the  sufficiency  of  these  funds 
to  effectuate  all  aspects  of  the  proposal  set  forth  in  the  ap¬ 
plication.  The  Commission  had  there  explained  that  it  is  dif¬ 
ficult  to  estimate  with  real  assurance  the  likelihood  of  ef¬ 
fectuating  a  particular  proposal  with  the  funds  available,  and 
that,  therefore,  the  initial  ex  parte  determination  of  finan¬ 
cial  qualification  would  be  considered  only  a  prima  facie  de¬ 
termination  that  available  funds  would  be  sufficient  to  ef¬ 
fectuate  the  proposals;  accordingly  the  Examiner  was  there 
given  discretionary  authority  "upon  a  reasonable  showing  that 
probative  evidence  can  be  adduced  to  controvert  the  presump¬ 
tion  raised  by  the  Commission’s  initial  determination,"  to 
admit  evidence  on  this  question.  Evidence  to  controvert  the 
original  finding  on  the  availability  of  funds  would  not,  it 
was  stated,  be  admitted  unless  the  issues  should  be  enlarged 
upon  petition  containing  "a  reasonable  showing  thaft  the  funds 
may  not  in  fact  be  available." 

On  February  24,  1954,  the  Commission  adopted  an  Order 
ruling  on  KARM’ s  petitions  (R.  2145).  It  held  that  the 
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information  supplied  by  KABM  in  the  amendments  to  its  applica¬ 
tion  was  sufficient  to  demonstrate  its  financial  qualification. 
Accordingly,  Issue  I  of  the  original  order  of  designation  calling 
for  inquiry  into  KABM' s  financial  qualifications  was  deleted. 

The  Commission  also  held  that  KABM  had  made  no  convincing  showing 
which  would  warrant  placing  the  financial  qualifications  of 
California  Inland  in  issue  and  denied  the  request  to  enlarge  the 
issues.  However,  in  view  of  the  policy  enunciated  in  the  South 
Central  Broadcasting  Corp.  case,  the  Examiner  was  given  authority 
to  add  the  following  issue: 

To  determine  whether  the  funds  available  to  the  appli¬ 
cants  will  give  reasonable  assurance  that  the  proposals 
set  forth  in  the  application  will  be  effectuated. 

On  March  4,  1954,  further  hearing  was  held  and  the  record 

was  closed  on  that  date  (B.  2177).  The  Examiner  also  issued  an 

order  adopting  the  above  issue,  on  which  evidence  had  already 

±J 

been  taken  (B.  2178).  On  March  2,  1954,  KABM  filed  a  petition 
for  reconsideration  of  the  Commission's  February  24  order  deny¬ 
ing  KABM* s  petition  seeking  enlargement  of  the  issues  (B.  3956- 
3963).  This  petition,  opposed  by  California  Inland  (B.  3973, 
3987)  and  the  Commission's  Broadcast  Bureau  (B.  3967),  was  denied 
by  the  Commission  on  April  21,  1954,  in  an  order  released  April 
23,  1954  (B.  3264). 

On  September  9,  1954,  the  Examiner  handed  down  his  Initial 

Decision,  which  looked  toward  a  grant  to  KABM  (R.  4085-4146). 

5/  As  mentioned  above  the  Examiner  had  decided  to  take  evidence 
on  this  issue  subject  to  its  later  rejection  by  the  Commission. 


Exceptions  to  the  Initial  Decision  were  filed  by  KARM  (R.  4149), 
California  Inland  (R.  3339),  and  the  Commission’s  Broadcast 
Bureau  (R.  3427),  and  KARM  and  California  Inland  filed  replies 
to  these  exceptions  (R.  4177  and  4163  respectively).  On  Decem¬ 
ber  17,  1954,  oral  argument  was  held  before  Chairman  McCon- 
naughey,  and  Commissioners  Doerfer,  Hennock,  Webster,  Bartley 
and  Lee.  Commissioner  Hyde,  a  member  of  the  Commission  at 
the  time,  was  not  present.  The  final  decision  was  participated 
in  by  Chairman  McConnaughey ,  and  Commissioners  Webster,  Bartley, 
Doerfer,  Hyde,  Lee  and  Mack,  the  last  named  Commissioner  having 
succeeded  Commissioner  Hennock  during  the  period  between  oral 
argument  and  issuance  of  the  final  decision.  Voting  in  favor 
of  California  Inland  were  Commissioners  Doerfer,  Webster,  Lee 
and  Mack.  Chairman  McConnaughey  voted  in  favor  of  appellant, 
and  Commissioners  Hyde  and  Bartley  voted  against  a  grant  of 
either  application  at  that  time. 

In  reaching  its  decision  granting  the  application  of 
California  Inland,  the  Commission  found  that  California  Inland 
had  sustained  its  points  of  reliance  on  the  factors  of  inte¬ 
gration  of  ownership  with  management  and  active  participation 
by  its  stockholders  in  local  organizations,  and  that  these 
factors,  together  with  the  superior  record  of  performance  of 
its  radio  stations  in  Fresno  of  cooperating  with  local  educa¬ 
tional  and  other  groups,  gave  greater  assurance  that  it  would 
remain  sensitive  to,  and  aware  of,  local  needs  in  the  operation 
of  a  television  station  (R.  3672-3673).  The  Commission  determin- 
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ed  that  while  KABM  had  sustained  its  point  of  reliance  as  to 
“pioneer ing"  agencies  and  programs  in  the  Fresno  area  to  a 
certain  extent,  this  factor  was  not  of  sufficient  importance 
to  outweigh  the  preferences  awarded  to  California  Inland. 

SUMMARY  OF  ARGUMENT 

I. 

The  Commission  properly  refused  to  place  in  issue  the 
comparative  financial  qualifications  of  the  applicants, 
since  this  factor  is  one  of  basic  qualification  only. 
Scripps-Howard  Radio.  Inc,  v.  Federal  Communications  Commis¬ 
sion.  89  U.S.  App.  D.C.  13,  189  F.  2d  677,  Cert,  den.  342 
U.S.  830.  The  Commission  also  properly  made  the  determina¬ 
tion  as  to  the  financial  qualifications  of  the  applicants 
upon  the  basis  of  the  applications  before  it.  Communications 
Act,  Section  309(b).  Appellant  was  entitled  to  have  the 
issues  amended  to  include  an  issue  as  to  whether  California 
Inland  was  financially  qualified  to  own  and  operate  its 
proposed  television  station  only  upon  a  proper  showing 
sufficient  to  raise  a  substantial  question.  Appellant 
failed  to  make  such  a  showing,  and  the  Commission  accord- 
ingly  denied  its  request  to  enlarge  the  issues. 

II. 

The  Commission  properly  treated  the  comparative 
criteria sin  the  instant  case,  and  reached  reasonable  con¬ 
clusions  based  upon  substantial  evidence  in  the  record. 
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The  Commission  concluded  that  a  grant  to  California  Inland 
would  be  in  the  public  interest  because  California  Inland 
showed  a  superior  record  of  past  performance  in  the  operation 
of  its  AM  and  FM  stations  in  the  Fresno  area,  particularly 
with  regard  to  its  more  active  cooperation  with  educational 
groups,  better  agricultural  programming,  and  separate  opera¬ 
tion  of  its  FM  station.  This  superior  record  of  past 
performance,  in  addition  to  its  greater  integration  of  owner¬ 
ship  with  management  and  the  more  widespread  participation  of 
„  its  principals  in  the  affairs  of  the  community,  gave  more 
assurance  to  the  Commission  of  the  effectuation  of  its  pro¬ 
posals  and  a  continuing  sensitivity  to  local  needs.  These 
matters  outweighed  the  preference  due  KARM  for  pioneering 
certain  new  services.  The  Commission  considered  all  alleged 
elements  of  comparative  superiority  duly  raised  by  the  appli¬ 
cants,  and  reached  a  clearly  reasonable  conclusion.  And  it 
properly  rejected,  on  the  basis  of  the  record,  any  contention 
that  California  Inland  should  be  penalized  for  over-commer¬ 
cialization  of  its  AM  operation  or  that  KARM  was  entitled  to 
a  preference,  which  it  never  claimed  during  the  hearing,  on 
diversification  of  the  media  of  mass  communications  . 

III. 

Appellant  attempts  to  raise  for  the  first  time  the 


question  of  whether  the  Commission's  decision  was  adopted 
by  a  legally  valid  majority  of  a  quorum.  This  argument  is 
based  on  the  fact  that  two  Commissioners  participated  in 
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the  decision  who  had  not  heard  oral  argument  and  upon  a  con¬ 
tention  that  three  votes  were  "invalid"  because  of  the  reasons 
given  for  them.  Despite  appellant's  own  contention  that  novel 
questions  are  here  presented,  the  Commission  was  afforded  no 
opportunity  to  consider  and  remedy  these  alleged  errors  before 
they  were  raised  on  this  appeal.  The  questions  sought  to  be 
raised  are  therefore  not  properly  before  this  Court.  Communi¬ 
cations  Act,  Section  405. 

In  any  event,  appellant's  contentions  lack  merit.  A 
quorum  of  the  Commission  heard  oral  argument  and  decided  the 
case,  with  a  majority  of  those  who  heard  the  argument  partici¬ 
pating  in  the  decision.  KARM  has  not  shown  that  any  more  is 
required  by  the  oral  argument  provision  of  Section  409(b)  of 
the  Act.  In  addition,  if  KARM  were  correct  on  this  point, 
one  majority  and  one  dissenting  vote  could  not  be  counted. 

This  would  reduce  the  required  majority  to  three  votes,  which 
California  Inland  had  without  counting  the  vote  of  one 
majority  Commissioner  who  did  not  hear  oral  arguments  All 
of  the  other  votes,  majority  and  dissenting,  were  within  the 
competence  of  the  Commissioners  casting  them,  and  a  valid 
majority  vote  for  California  Inland  was  rendered.  Specifi¬ 
cally,  the  majority  vote  of  Commissioner  Lee  was  not  invalid 
because  he  stated  he  had  so  voted  in  part  to  avoid  a  possible 
voting  impasse.  See  Screws  v.  United  States.  325  D.S.  91. 


ARGUMENT 


I.  THE  COMMISSION  PROPERLY  HELD  THAT  THE  APPLICANTS* 
FINANCIAL  QUALIFICATIONS  SHOULD  NOT  BE  THE  SUB¬ 
JECT  OF  COMPARATIVE  CONSIDERATION  AND  THAT  KARM 
HAD  MADE  NO  SHOWING  WARRANTING  A  HEARING  ISSUE  ON 
CALIFORNIA  INLAND  'S  FINANCIAL  QUALIFICATIONS. 


Appellants  first  contention  (Br.  14-26)  is  that  it  was 

denied  a  full  hearing.  This  contention  is  based  upon  two 

related  arguments.  The  first  is  that  KARM  was  entitled  to 

have  the  financial  qualifications  of  the  applicants  compared 

6/ 

to  determine  which  was  superior  on  this  factor,  and  the 
second  is  that  it  was  error  for  the  Commission  to  refuse  to 
add  a  hearing  issue  on  California  Inland's  financial  quali¬ 
fications,  aside  from  any  comparison  with  KARM's  financial 
status.  Neither  argument  supports  the  charge  of  denial  of 
a  proper  and  full  hearing.  We  shall  show,  on  the  first 
point,  that  the  Commission  properly  held  financial  respon¬ 
sibility  to  be  a  matter  of  basic  qualification,  and  not  for 
comparative  consideration  and,  with  respect  to  the  second, 


61  It  is  not  entirely  clear  that  KARM  still  asserts  this 
claim  or,  if  it  does,  which  of  its  arguments  in  its  brief 
are  addressed  to  the  question  of  its  right  to  have  the 
applicants  compared  financially  as  distinct  from  the  claim 
of  a  right  to  enquire  at  the  hearing  into  California 
Inland's  basic  financial  qualifications.  It  may  be  noted 
that  KARM's  brief  states  that  certain  principles  set  forth 
by  the  Commission  in  its  decision  are  sound;  one  of  the 
listed  principles  is  that  the  financial  qualifications  of 
applicants  are  an  absolute  rather  than  a  comparative  factor 
(KARM  Br.  10).  However,  KARM  unsuccessfully  asked  the 
Commission  for  a  comparative  hearing  issue  on  financial 
qualifications,  and  since  it  is  not  apparent  that  KARM  has 
dropped  this  point,  it  is  necessary  to  discuss  it. 
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that  it  properly  found  that  KARM  had  raised  no  substantial 
question  as  to  California  Inland's  financial  qualification 
to  construct  and  operate  its  proposed  television  station. 

In  designating  the  competing  applications  of  appellant 
and  California  Inland  for  hearing  the  Commission  found  that 
California  Inland  was  legally,  technically  and  financially 
qualified  and  that  KARM  was  legally  and  technically  quali¬ 
fied  to  construct,  own  and  operate  a  television  station. 

The  Commission  was  unable  to  find,  upon  the  basis  of  KARM's 
application,  that  it  was  financially  qualified.  Accord¬ 
ingly,  the  applications  were  designated  for  hearing  to 
determine  which  of  the  applicants  was  better  qualified  to 
serve  the  public  interest  on  a  comparative  basis  in  the 
light  of  their  background  and  experience,  proposals  for 
management,  operation  and  program  service,  with  an  addi¬ 
tional  non-comparative  issue  to  determine  whether  KARM  was 

financially  qualified  to  construct  and  operate  its  proposed 

1/ 

station  (R.  232). 

KARM  asked  the  Commission  to  amend  the  hearing  issues 

by  adding  inter  alia  the  following  issue  (R.  3870): 

(B)  To  determine  on  a  comparative  basis  which  of 
the  two  applicants  is  better  financially 
qualified  to  construct,  maintain  and  operate 
the  television  station  proposed  by  it  in  the 
manner  proposed. 

J/  This  last  issue  was  later  deleted  when  KARM  by  its 
amendments  removed  the  questions  which  had  been  raised  by 
the  Commission  concerning  its  basic  financial  qualifica¬ 
tions. 


14 


The  Commission  denied  this  request  on  February  24,  1954, 

(R.  3954-3955),  and  also  denied  a  petition  for  reconsidera¬ 
tion  filed  by  KARM  (R.  3956-3963)  in  an  order  dated  April  21, 
1954,  (R.  4083-4084).  In  its  final  decision,  the  Commission 

discussed  the  matters  raised  in  the  pleadings  in  detail, 

8/ 

stating  on  this  question  Mwe  here  affirm  the  Commission’s 
long  adhered-to  policy  of  refusing  to  consider,  as  a  compara¬ 
tive  factor  in  awarding  grants,  which  applicant  has  the 
greater  resources;  we  require  assurance  only  of  financial 
qualification  to  effectuate  the  proposals  of  the  applicant 
.  .  (R.  4219).  The  Commission  also  noted  (R.  4214)  that 

the  contention  that  it  was  required  to  give  comparative 
treatment  to  this  factor  had  been  directly  rejected  by  this 
Court  in  Scr ipps-Howard  Radio,  Inc,  v.  Federal  Communica¬ 
tions  Commission,  89  D. S.  App.  D.C.  13,  189  F.  2d  677,  cert. 
den.  342  U.S.  830.  It  is  clear  that,  if  both  parties  to  a 
comparative  proceeding  are  financially  able  to  carry  out 
their  proposals,  further  financial  strength  is  of  no  deter¬ 
minative  value. 

We  believe  the  Scripps-Howard  case  to  be  dispositive 
of  appellant's  contention  here  that  the  Commission  erred  in 
not  comparing  it  financially  with  California  Inland.  It 
was  similarly  urged  upon  this  Court  in  the  Scripps-Howard 

8/  The  other  matters  raised  by  KARM’s  pleadings,  relating 
to  California  Inland's  basic  financial  qualifications,  will 
be  treated  infra. 
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case  that  the  Commission  had  erred  in  not  making  a  compara¬ 
tive  determination  on  the  financial  qualifications  of  the 

9> ! 

applicants.  This  Court  rejected  the  contention  there, 

89  O.S.  App.  D.C.  at  17,  189  F.  2d  at  681,  and  no  reason  to 

10/ 

upset  that  holding  has  been  suggested  here  by  KARM.  In 

fact,  appellant  concedes  that  Scripps-Howard  held  "that 
where  both  parties  to  a  comparative  proceeding  have  adequate 
finances  the  award  need  not  go  to  the  stronger.”  (Br.  19). 
It  says  it  contends  "only  that  where  finances  are  properly 
sought  to  be  made  an  issue,  the  Commission  must  treat  them 
as  such.”  (KARM  Br.  10).  Appellant  does  not  say  whether 
or  not  it  is  referring  to  a  comparative  issue.  If  it  is,  we 
respectfully  submit  that  there  is  no  point  in  adding  a 
comparative  issue  (i.e.,  one  to  determine  relative  strength) 
if  ”the  award  need  not  go  to  the  stronger.” 

While  the  Commission  does  not  examine  financial  ability 
to  determine  which  applicant  is  the  stronger,  it  must,  of 
course,  determine  whether  or  not  an  applicant  has  the  finan¬ 
cial  ability  to  effectuate  its  proposal.  Appellant*s  second 


9[/  See  Reply  Brief  of  appellant  in  that  case,  pp.  3-7. 

10/  KARM  does  seek  to  distinguish  the  Scripps-Howard  case 
by  stating  that  the  financial  qualifications  there  were 
developed  through  the  hearing  process,  that  is,  the  basic 
financial,  as  well  as  legal  and  technical,  qualifications 
were  examined  in  the  hearing  itself  instead  of  prior  to 
hearing  as  was  done  here.  (Br.  19).  But  the  difference 
in  procedure,  discussed  more  fully  on  page  17,  is  irrele¬ 
vant  to  the  legal  question  KARM  has  raised  of  whether 
financial  qualification  must  be  treated  on  a  comparative 
basis. 
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argument  on  the  financial  question  is  that  it  had  an  absolute 
right  to  have  California  Inland’s  financial  qualifications 
made  the  subject  of  a  hearing  issue.  As  mentioned  above,  the 
Commission  had  found  California  Inland  legally,  technically 
and  financially  qualified  upon  an  examination  of  its  applica¬ 
tion  and  had  not  designated  a  hearing  issue  on  any  of  these 
items  of  basic  qualification  of  that  applicant.  KARM,  in 
addition  to  requesting  a  comparative  issue  on  financial 
qualifications,  also  asked  that  the  issues  be  amended  to 
include  one  to  determine  "whether  the  applicants  are  finan¬ 
cially  qualified  to  construct,  own  and  operate  the  television 
stations  proposed  by  them  in  the  manner  proposed"  (R.  3870). 
It  contended  before  the  Commission,  as  it  does  in  its  brief 
before  this  Court,  that  it  had  an  absolute  right  to  go  into 
its  opponent's  financial  qualifications  in  the  hearing.  It 
is  our  position  that  it  is  perfectly  proper  for  the  Commis¬ 
sion  to  make  an  initial  ex  parte  determination  as  to  an 
applicant’s  basic  qualifications  to  operate  in  the  public 
interest,  including  his  legal,  technical  and  financial 
qualifications,  and  that  such  matters  need  be  made  an  issue 
in  a  hearing  only  upon  a  proper  showing  sufficient  to  raise 
a  substantial  question. 

Section  309(b)  of  the  Communications  Act,  47  O.S.C. 
309(b),  upon  which  appellant  relies  (Br,  14)  for  its  asser¬ 
tion  of  an  absolute  right  to  an  issue  on  financial  qualifica¬ 
tion,  not  only  contains  no  support  for  appellant's  contention 
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but  in  fact  specifically  provides  for  the  type  of  procedure 

11/ 

here  followed  by  the  Commission.  It  states  that,  if  upon 

examination  of  an  application,  the  Commission  is  unable  to 

find  that  a  grant  would  be  in  the  public  interest,  it  shall 

give  the  applicant  an  opportunity  to  clear  up  the  matter. 

Section  309(b)  further  states  that  if  the  Commission  is  still 

unable  (after  considering  the  applicant’s  reply  to  the  notice 

given)  to  make  a  finding  that  a  grant  would  be  in  the  public 

interest,  "it  shall  formally  designate  the  application  for 

hearing  on  the  grounds  or  reasons  then  obtaining  .  .  • 

specifying  with  particularity  the  matters  and  things  in  issue 

.  .  Since  financial  qualification  is  one  of  the  matters 

referred  to  in  Section  308(b)  of  the  Act,  47  U.S.C.  308(b), 

on  which  the  Commission  is  directed  to  require  the  submission 

of  facts  in  an  application,  and  is  a  matter  of  basic  qualifi- 

12/ 

cation.  Section  309(b),  therefore,  requires  that  the 
applicant  be  advised  if  it  appears  that  a  grant  cannot  be 
made  because  the  applicant  is  not  financially  qualified.  A 
hearing  is  necessary,  and,  indeed,  permissible,  only  if  the 


11/  Section  309(b)  is  set  forth  in  full  in  the  Appendix, 
infra. 

12/  The  legislative  history  of  the  1952  amendment  to  Section 
309  of  the  Act,  wherein  for  the  first  time  the  Commission 
was  required  to  notify  applicants  of  objections  to  a  grant 
and  afford  the  applicant  the  opportunity  to  reply  to  such 
objections,  makes  clear  that  the  intent  was  to  prevent  un¬ 
necessary  hearing  issues.  See,  e.g.,  Hearings  on  S.  1973, 
Senate  Committee  on  Interstate  and  Foreign  Commerce,  81st 
Cong.,  1st  Sess.,  pp.  84-85. 


18 


Commission  remains  unsatisfied  after  receipt  of  the  response 

13/ 

to  the  notice. 

It  is,  therefore,  clear  that  the  statute  specifically 
contemplates  exactly  the  procedure  here  utilized  by  the  Com¬ 
mission  with  respect  to  basic  qualifications,  i.e.,  examina¬ 
tion  of  the  applications  and  designation  for  hearing  only  on 
those  matters  as  to  which  it  cannot  find  a  grant  to  be  in 
the  public  interest.  In  the  case  of  competing  applicants, 
their  mutual  exclusivity  always  requires  a  hearing  on  their 
comparative  abilities  to  serve  the  public  but  it  does  not 
change  the  statutory  scheme  of  designation  for  hearing  only 
on  such  matters  as  appear  to  prevent  a  grant.  If  it  did, 

the  carefully  drawn  provisions  of  Section  309(b)  would  become 

14/ 

meaningless . 


13/  Some  matters,  such  as  financial  and  legal  qualification, 
are  matters  only  of  basic  qualification.  Other  factors  may 
be  relevant  only  to  a  comparison  of  qualified  applicants; 
the  Commission  thus  treats  local  residence  as  only  a  compara¬ 
tive  factor  and  its  absence  is  not  disqualifying.  Still 
other  matters  may  be  the  basis  for  either  disqualification  or 
merely  comparison,  depending  upon  the  facts:  thus,  an  appli¬ 
cant’s  past  record  in  the  operation  of  another  station  may  be 
so  bad  as  to  disqualify  it,  or  may  be  satisfactory  as  a 
matter  of  basic  qualification  but  still  a  matter  for  compari¬ 
son  with  another  applicant. 


14/  Thus,  it  would  appear  that  the  Commission  cannot  deny  an 
application  for  lack  of  financial  qualification  without  com¬ 
plying  with  the  notice  provision  of  Section  309(b).  There 
would  be  no  purpose  in  giving  the  notice  and  affording  the 
applicant  an  opportunity  to  reply  if  the  Commission  were  to 
proceed  to  designate  the  matter  for  hearing  no  matter  what 
the  reply  contained  by  way  of  clearing  up  the  difficulty. 


None  of  appellant's  cases  concerning  the  requirements 

15/ 

of  a  full  hearing  are  relevant  to  this  question.  None 

prohibits  the  Commission  from  initially  specifying  issues  in 
accordance  with  Section  309(b),  and  none  requires  that  the 
Commission  designate  as  an  issue  for  hearing  a  matter  of 
basic  qualification  as  to  which  its  examination  of  the  appli¬ 
cations  raises  no  question.  Appellant's  contention  that  its 
request  for  an  issue  on  financial  qualifications  had  to  be 
granted,  whatever  the  nature  of  its  showing  in  support,  is  in 
conflict  with  Section  309(b)  and  would  result  only  in  taking 
from  the  Commission  all  reasonable  control  over  the  specifi- 
cation  of  hearing  issues. 

We  do  not  suggest,  and  the  Commission  did  not  hold,  that 


15/  Johnston  Broadcasting  Co.  v.  Federal  Communications 
Commission.  85  O.S.  App.  D.C.  40,  175  F.  2d  351,  was  decided 
at  a  time  when  Section  309(b)  did  not  contain  the  provisions 
discussed  above  and  when  the  statute  merely  provided  that  if 
the  Commission  could  not  determine  that  a  grant  was  in  the 
public  interest  by  examining  the  application,  Mit  shall 
notify  the  applicant  thereof,  shall  fix  and  give  notice  of  a 
time  and  place  for  hearing  thereon,  and  shall  afford  such 
applicant  an  opportunity  to  be  heard  under  such  rules  and 
regulations  as  it  may  prescribe.”  (Section  309(a),  47  U.S.C. 
309(a)).  The  Commission  at  that  time  examined  all  basic 
qualifications  in  the  hearing  itself  whenever  a  comparative 
hearing  was  required,  instead  of  making  the  initial  deter¬ 
mination  of  such  matters  prior  to  hearing  as  it  now  does 
under  the  present  Section  309(b).  Thus,  the  Johnston  case 
was  in  no  way  related  to  the  question  of  the  Commission's 
right  to  make  determinations  of  basic  qualification  prior 
to  hearing.  The  Court's  discussion  related  to  the  right  of 
the  Commission  to  rely  upon  the  applicants  to  advance  their 
alleged  points  of  comparative  superiority,  and  its  dictum 
that  financial  ability  might  be  a  matter  for  comparative 
treatment  was  not  only  not  necessary  to  the  decision  but  was 
on  a  matter  specifically  raised  and  decided  to  the  contrary 
in  the  later  Scripps-Howard  case. 
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the  initial  determination  that  California  Inland  was  finan¬ 
cially  qualified  could  not  be  questioned  by  KARM  or  that  it 
could  not  secure  an  issue  on  the  question  upon  a  reasonable 
showing  that  a  substantial  question  did  in  fact  exist.  The 
Commission  specifically  stated  that  MSuch  findings  /of  basic 
qualification/  are  subject  to  review  upon  petition  properly 
filed  by  a  party  to  the  proceeding  requesting  enlargement  of 
issues.  Upon  a  showing  that  the  Commission’s  determination 
is  in  error  or  that  substantive  evidence  can  be  adduced  in 
contravention  of  any  of  the  matters  relied  upon  by  the 
Commission  in  its  determination,  the  legal,  technical  or 
financial  qualifications  of  an  applicant  will  be  placed  in 
issue*'  (R.  4214).  KARM’s  reasons  for  requesting  an  issue 
on  California  Inland's  financial  qualifications  were  fully 
examined  by  the  Commission  (R.  4217-4219),  and  were 
properly  found  not  to  warrant  the  inclusion  of  such  an 
issue. 

It  should  be  noted  here  that  the  Examiner  was  given 
authority  to,  and  did,  take  evidence  on  the  question  of 
whether  the  funds  available  to  the  applicants  would  give 
reasonable  assurance  that  the  proposals  set  forth  in  the 
applications  would  be  effectuated.  (See  page  7  ,  supra. ) 
Appellant’s  brief  makes  no  argument  as  to  the  validity  of 
the  Commission's  final  decision  on  the  record  with'respect 
to  this  aspect  of  the  financial  qualification  issue.  The 
only  remaining  question,  therefore,  is  whether  the 
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Commission  arbitrarily  refused  to  insert  an  issue  on  the 

availability  of  the  funds  called  for  by  the  California  Inland 

application.  We  believe  it  clear  that  the  contentions  in  its 
16/ 

pleadings  directed  to  the  demand  for  such  an  issue  were 
inadequate  to  warrant  its  inclusion. 

KARM's  claim,  as  it  recites  in  its  brief  (page  20),  was 
that  California  Inland  would  have  to  rely  upon  future  profits 
of  $240,000  from  its  radio  operations  and  $140,000  from  its 
first  year  of  television  operation  in  order  to  construct  and 
operate  its  proposed  station,  and  that  these  profits  were 
unrealistic  because  of  the  competitive  situation  in  Fresno. 


16/  These  allegations  were  made  in  a  series  of  pleadings. 
The  first,  filed  September  15,  1953  (R.  3870),  contained 
only  general  statements  concerning  the  advisability  of  a 
financial  issue  in  this  and  all  other  comparative  proceed¬ 
ings.  On  November  5,  1953,  KARM  filed  a  supplemental 
petition  (R.  3899).  In  this  petition  appellant  questioned 
California  Inland's  estimated  AH  and  proposed  TV  profits, 
alleged  that  there  was  no  elasticity  to  California  Inland's 
plan  and,  in  addition,  stated  that  15,000  shares  of  stock 
in  California  Inland  had  been  redeemed  in  such  a  manner 
that  a  tax  question  might  be  raised  which,  if  resolved 
adversely,  would  seriously  affect  California  Inland’s  finan 
cial  situation.  This  supplemental  petition  was  opposed  by 
California  Inland  (R.  3913)  and  the  Commission's  Broadcast 
Bureau  (R.  3934)  and,  on  November  16,  1953,  KARM  filed  a 
reply  (R.  3930).  In  this  reply  appellant  renewed  the 
prayers  in  its  previous  petitions  and  further  alleged  that 
California  Inland  would  not  have  available  to  it  from  the 
sources  indicated  the  funds  necessary  to  construct  and 
operate  its  proposed  TV  station  because  of  the  competitive 
situation  in  the  Fresno  area.  On  February  25,  1954,  the 
Commission  denied  appellant's  request  to  enlarge  the  issues 
(R.  2145).  On  March  2,  1954,  KARM  filed  a  petition  for 
reconsideration  (R.  3956)  which  again  reiterated  its 
previous  requests  and  alleged  that  California  Inland  would 
not  have  the  funds  available  to  it  because  of  the  nature  of 
the  competition  in  Fresno. 
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But,  as  KARM  later  in  its  brief  apparently  recognizes 
(Br.  22),  the  Commission  did  not  rest  its  determination  that 
California  Inland  was  financially  qualified  upon  the  use  of 
future  expected  profits.  On  the  contrary,  the  Commission 
expressly  stated  (R.  4218)  that  California  Inland  would  have 
”in  excess  of  $100,000  over  and  above  the  cash  required  by 
it  to  complete  construction  of  its  proposed  television 
station  without  taking  into  account  estimated  profits  or 
revenues  for  any  purpose,  provided  its  estimates  of  construc- 

17/ 

tion  costs  are  reasonably  accurate."  (Emphasis  added.) 

The  record  before  it  fully  supported  this  determination,  and 
no  substantial  argument  to  the  contrary  has  been  advanced  by 
KARM  at  any  time.  The  facts  are  perfectly  clear,  and  are 
all  contained  in  California  Inland's  sworn  application  and 
amendments  thereto. 

The  last  amendment  to  California  Inland's  application 
relating  to  financial  1  ability  was  filed  on  September  15, 

1953,  prior  to  all  but  the  first  of  the  pleadings  filed  by 
KARM.  It  shows  an  estimated  total  cost  of  construction  of 
$579,057.42  (R.  193)  and  equipment  already  paid  for  of 
$86,486.72  (R.  197),  leaving  construction  costs  of 
$492,570.70  (R.  197).  Of  this  total,  equipment  to  be  pur¬ 
chased  from  General  Electric  upon  a  deferred  payment  plan 

17/  No  challenge  to  the  reasonableness  of  the  construction 
cost  estimates  has  been  made  by  KARM,  though  this  aspect  of 
the  matter  was  heard  as  an  issue. 
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requiring  a  down  payment  of  20%  (R.  179)  totalled  $356,958.96 


(R.  197).  The  remainder  of  the  equipment,  which  had  to  be 
paid  for  in  cash,  thus  came  to  $135,611.74.  Adding  to  this 
the  sum  of  $71,391.79,  the  20%  cash  down  payment  required  by 
General  Electric  for  its  equipment,  gives  a  total  cash 
requirement  for  construction  of  the  station  of  $207,003.53 


(R.  197). 


The  cash  available  for  construction  was  as  follows: 
California  Inland's  balance  sheet  (R.  152-153)  showed  an 
excess  of  current  assets  ($277,917.07)  over  current  liabili¬ 
ties  ($143,785.98)  of  $134,131.09.  Furthermore,  Mr.  William 
Crossland  had  subscribed  for  $100,000  of  authorized  but 
unissued  preferred  stock  (R.  155-156).  Finally,  California 
Inland  had  approximately  $113,000  available  to  it  in  the 


19/ 


form  of  a  loan  from  the  Bank  of  America.  Adding  these 


18/  As  the  last  amendment  states  (R.  197),  the  figures  for 
cash  available  were  primarily  shown  in  the  previous  amend¬ 
ment  and  were  not  repeated  in  the  last  amendment,  which 
showed  certain  revised  construction  costs. 

19/  The  $113,000  figure  is  a  conservative  estimate. 
California  Inland  had  previously  on  October  25,  1952,  bor¬ 
rowed  $250,000,  repayable  at  the  rate  of  $5,000  a  month, 
including  5%  interest.  The  bank  had  stated  it  would  loan 
California  Inland  a  further  sum  equal  to  the  difference 
between  $250,000  and  the  balance  remaining  due  (R.  162). 

In  its  June  11,  1953,  amendment  to  its  application  (the 
penultimate  financial  amendment),  California  Inland  there¬ 
fore  stated  that  $38,000  in  additional  loans  was  available, 
and  that  about  $25,000  more  would  be  available  assuming  the 
lapse  of  six  months  before  a  grant  was  made  (R.  156).  On 
September  2,  1953,  the  bank  increased  the  total  amount  of 
the  loan  by  another  $50,000  (R.  198).  The  total  loan 
estimate  given  above  of  $113,000  therefore  is  an  under¬ 
estimate  because  California  Inland  continued  to  pay  off  the 
original  $250,000  loan  and  a  grant  was  made  much  later  than 
six  months  after  June,  1953. 
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amounts  shows  that  a  total  of  about  $347,131.09  was  available 
to  cover  cash  construction  costs.  Subtracting  the  $207,003.53 
cash  required  for  construction  of  the  station,  gives  a  figure 
of  $140,127.56  in  cash  over  the  necessary  construction  costs, 
which  is  what  the  Commission  found. 

KARM's  arguments  that  the  Commission's  position  on  this 
matter  was  "untenable"  (Br.  22-23)  are  simply  incorrect.  KARM 
first  says  that  the  California  Inland  application  "refers  to 
an  excess  of  capital  at  the  time  of  receiving  a  grant,  not  at 
the  time  when  it  might  complete  construction  of  its  station" 
(Br.  22).  This  is  at  best  a  play  on  words;  an  excess  of 
capital  at  the  time  of  receiving  a  grant  means  an  excess  of 
available  funds  over  estimated  construction  costs  (not  merely 
an  excess  of  assets  over  liabilities),  and  this  is  exactly 
the  same  as  it  would  be  at  the  time  when  construction  is  com¬ 
pleted.  KARM  next  asserts  that  California  Inland  said  it 
would  have  only  some  $80,000  available  in  excess  of  cash 
requirements  (Br.  22-23).  But  the  $80,000  figure  was  given 
in  California  Inland's  June  1953  amendment  (R.  156),  prior 
to  the  offer  by  the  Bank  of  America  of  an  additional  loan  of 
$50,000  made  on  September  2,  1953,  and,  indeed,  was  given  on 
the  same  page  as  "at  least  $100,000  over  the  cash  require¬ 
ments"  taking  into  account  the  likelihood  that  a  period  of 

20/ 

six  months  would  elapse  before  a  grant  (R.  156)."* 

20/  KARM  mentions  the  increase  of  $71,000  in  California 
Inland's  estimated  total  construction  cost  made  in  the 
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Finally,  KARM  on  page  23  of  its  brief,  attempts  to  add 

together  California  Inland’s  total  cost  of  construction 

21/ 

($579,057)  and  first  year’s  estimated  operating  expenses 
($673,716)  to  reach  the  result  that  even  if  California  Inland 
did  have  $100,000  over  its  cash  requirements  of  $207,003,  it 
would  have  over  $1,000,000  of  additional  expenses  during  the 
first  year.  This  analysis  is  meaningless,  because  it  assumes 
the  complete  absence  of  any  revenue  whatsoever  from  the 
proposed  TV  station  to  offset  operating  expenses  during  the 
first  year  of  operation,  an  obviously  impossible  assumption. 

Since  California  Inland  during  its  first  year  of  opera¬ 
tion  will  have  a  bank  loan  to  repay  at  the  rate  of  $5,000  a 
month,  totalling  $60,000,  and  payments  to  General  Electric 

of  15%  of  the  remaining  balance  on  equipment  purchased  from 

22/ 

that  firm  (R.  179),  totalling  $42,835,  it  will  have  to 

pay  $102,835  above  other  operating  expenses.  Since  it  will 

have  $140,127  in  cash  (see  page  24,  supra )  over  its  cash 

20/  (Cont 'd. )  fast  amendment  of  September  15,  1953.  This 
additional  cost  figure,  which  is  not  $71,000  in  additional 
cash  requirements,  was  included  in  the  figures  set  forth 
in  our  discussion  above.  The  commission  obviously  did  not 
disregard  this  amendment  to  California  Inland’s  applica¬ 
tion,  as  KARM  charges  (Br.  23),  and  no  reason  beyond  the 
flat  assertion  is  given  in  support  of  this  charge. 

21/  The  impropriety  of  using  this  figure,  in  view  of  the 
fact  that  KARM  purports  to  be  discussing  first  year  expenses, 
is  demonstrated  by  the  fact  that  the  $579,057  figure  is  the 
over-all,  total  construction  cost  including  full  100%  repay¬ 
ment  of  deferred  payments,  most  of  which  do  not  accrue  until 
after  the  first  year. 

22/  The  total  cost  of  General  Electric  equipment  was 
^356,958.96  (R.  197).  A  20%  cash  down  payment  of  $71,391.79 
leaves  a  balance  of  $285,567.17.  Fifteen  percent  of  that 
figure  is  $42,835.08. 
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construction  costs,  it  will  clearly  be  able  to  operate  its 

station  even  assuming  that  its  estimates  of  revenue  and 

expenses  were  so  inaccurate  that  the  station  would  have  no 

profit  from  its  first  year’s  operation  instead  of  the 

23/ 

$140,000  predicted.  Thus,  it  is  clear  that  California 

Inland  will  have  sufficient  funds  without  resorting  to  its 

radio  or  expected  television  profits. 

However,  California  Inland’s  AM  operation  has  been 

consistently  profitable,  realizing  net  income  after  taxes 

in  the  two  years  preceding  the  filing  of  these  pleadings  of 

24/ 

over  $55,000  in  each  year  (R.  154).  Profits  from  the  AM 

operation  would  therefore  be  available  to  cover  unexpected 

25/ 

initial  television  losses.  It  is  submitted  that  the  Com¬ 

mission  properly  found  California  Inland  to  be  financially 
qualified  and  properly  rejected  KARM’s  contentions  that 
California  Inland  would  have  to  rely  upon  AM  and  television 
profits  which  might  not  be  available  because  of  the  Fresno 
competitive  situation.  In  these  circumstances  it  was 
clearly  not  arbitrary  to  determine  that  KARM  had  not  made  a 
substantial  showing  warranting  a  further  issue  on  financial 
qualifications. 

23/  It  is  not  without  interest  on  this  point  that  California 
Inland  estimated  its  cash  revenue  from  television  operations 
at  $820,858  while  KARM  estimated  its  revenues  at  $811,967, 
with  resulting  estimated  cash  profits  of  $146,342  for  Cali¬ 
fornia  Inland  and  $145,215  for  KARM,  a  difference  of  less 
that  1%  (R.  3919-3920). 

24/  Its  profit  before  taxes  for  1951  was  $147,588.82,  and 
for  1952  was  $129,918.92  (R.  154). 

25/  It  would  appear  that  California  Inland  has  better  taken 
into  account  any  alleged  difficult  competitive  situation  in 
the  Fresno  area  (KARM  Br.  20),  since  it  has  estimated  its  AM 
profits  lower  than  in  past  years  while  KARM  has  estimated 
that  it  will  decrease  its  AM  operating  deficit. 


II.  THE  COMMISSION  PROPEBLY  DETERMINED  THAT 
CALIFORNIA  INLAND  WAS  TO  BE  PREFERRED 
ON  THE  COMPARATIVE  CRITERIA. 

In  addition  to  its  claim,  discussed  in  Point  It  supra . 
that  the  Commission  improperly  refused  to  add  a  general 
issue  on  financial  qualifi cations , and  its  argument  that 
California  Inland  did  not  receive  the  vote  of  a  majority 
of  a  quorum,  which  we  shall  discuss  in  Point  III,  appel¬ 
lant  also  argues  that  the  Commission  failed  to  reach 
reasonable  conclusions  based  upon  substantial  evidence 
with  respect  to  several  factors  of  comparative  signifi¬ 
cance  (KARM  Br.  26-39).  In  discussing  KARM's  arguments 
on  this  point,  we  shall  treat  the  basis  upon  which  the 
Commission  determined  that  a  grant  to  California  Inland 
would  better  serve  the  public  interest  as  well  as  each 
of  appellant*s  specific  claims  of  error.  We  think  it 

clear  that  while  appellant  recognizes  that  its  burden  is 

<  :  • 

to  show  that  the  Commission’s  findings  are  not  supported 

by  substantial  evidence  or  that  they  provide  no  rational 

2h/ 

foundation  for  the  conclusions  reached  (KARM  Br.  27), 
it  has  completely  failed  to  meet  this  burden. 


26/  See  Johnston  Broadcasting  Co.  v.  Federal  Communica¬ 
tions  Commission,  85  D.S.  App.  D.C.  40,  175  F.  2d  351; 
Scripps-Howard  Radio,  Inc,  v.  Federal  Communications  Com 
mission.  89  U.S.  App.  D.C.  13,  189  F.  2d  677,  cert .  den. 
342  U.S.  830;  Pinellas  Broadcasting  Co.  v.  Federal 

Communications  Commission,  _  U.S.  App.  D.C. 

230  F.  2d  204,  cert,  den. 350  U.S.  1007. 
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The  Commission  concluded  that  California  Inland’s 

superior  record  of  performance  in  the  operation  of  its 

radio  stations  in  Fresno,  in  terms  of  active  cooperation 

with  educational  and  other  groups,  together  with  its  greater 

integration  of  ownership  with  management  and  the  more  active 

participation  of  its  principals  in  community  affairs,  gave 

greater  assurance  of  the  effectuation  of  its  proposals 

and  of  a  continuing  sensitivity  to  local  needs  in  the 
• 

operation  of  a  television  station  (R.  4280).  This 

evaluation  was  made  between  two  applicants  with  long 

records  in  the  broadcast  field,  and  upon  a  hearing  record 

which  revealed  no  other  major  difference  between  the  two 
27/ 

applicants.  While  KARM  had  established  to  a  limited 
extent  its  point  of  reliance  as  to  pioneering  the  estab¬ 
lishment  of  agencies  and  programs  to  provide  needed 
’services  in  Fresno,  this  was  found  to  be  clearly  out¬ 
weighed  by  California  Inland’s  points  of  preference 
18/ 

(R.  4281). 


27/  The  clo  seness  of  the  applicants  is  reflected  in  their 
agreement  that  neither  was  in  a  position  to  claim  a  prefer¬ 
ence  on  several  matters.  As  the  Commission's  decision 
mentions  (R.  4264),  the  matters  relied  on  by  the  appli¬ 
cants  under  the  so-called  points  of  reliance  procedure 
then  in  effect,  and  the  areas  in  which  the  parties 
conceded  that  neither  merited  a  preference,  were  set 
forth  in  the  Examiner’s  Second  Order  Controlling  Conduct 
of  Hearing  which  was  attached  to  the  Commission's  decision 
as  Appendix  A  (R.  547). 

28/  The  Commission  noted  that  KARM  sustained  its  point  of 
reliance  on  this  item  by  establishing  a  split-wire  news 
service  in  Fresno  and  assisting  in  securing  more  accurate 
and  complete  weather  reporting  service  (R.  4281). 
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Integration  of  ownership  with  management,  local  resi¬ 
dence  and  participation  in  civic  affairs  have  long  been 
recognized  as  reasonable  indications  that  an  applicant  is 
likely  to  carry  out  its  commitments  and  to  remain  sensitive 
to  the  needs  of  the  area.  Scripps-Howard  Radio.  Inc,  v. 
Federal  Communications  Commission.  89  D.S.  App.  D.C.  13, 

189  F.  2d  677,  cert,  den.  342  U.S.  830.  Because  they  lack 
the  "actual  demonstration"  nature  of  a  past  broadcast 
record,  these  factors  are  not  accorded  as  much  weight  as 
an  applicant's  record  of  past  performance  in  the  operation 
of  a  broadcast  station,  where  such  a  record  is  available. 
But  there  is  no  question  that  they  continue  to  have 
significance.  See  Petersburg  Television  Corp. .  10  Pike  & 
Fischer,  R.R.  567,  584m,  affirmed,  Southside  Virginia 
Telecasting  Corp.  v.  Federal  Communications  Commission. 

_  D.S.  App.  D.C. _ ,  228  F.  2d  644,  cert,  den.  350  D.S. 

1001;  Tampa  Times  Co. .  10  Pike  &  Fischer,  R.R.  77,  132, 
affirmed,  Tampa  Times  Company  v.  Federal  Communications 
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Commission.  _  D.S.  App.  D.C.  _ ,  230  F.  2d  224. 

While  KARM  terms  the  Commission's  award  of  prefer¬ 
ences  to  California  Inland  on  these  factors  arbitrary  and 

29/  The  Commission  has  stated  that  an  applicant's  past 
record  is  examined  to  determine  whether  its  operation  has 
been  sensitive  to  the  area's  needs  and  requirements,  and 
whether  its  record  of  "promise  as  against  performance” 
demonstrates  that  the  applicant  can  be  relied  upon  to 
carry  out  its  present  promises.  Sacramento  Broadcasters. 
Inc. .  10  Pike  &  Fischer,  R.R.  615,  642i,  affirmed, 
Sacramento  Broadcasters.  Inc,  v.  Federal  Communications 
Commission.  _  D.S.  App.  D.C.  _ ,  _  F.  2d  _ . 
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capricious  (KARM  Br.  33-39).  it  does  not  dispute  the  Commis¬ 
sion’s  findings  of  fact.  These  findings,  as  set  out  in 
detail  in  the  "Findings  of  Fact"  portion  of  the  opinion 
(R.  4220,  et  seq.)  and  summarized  in  the  " Conclusi ons" 
portion  (R.  4264,  et  seq. ) .  clearly  reveal  California  In¬ 
land’s  superiority. 

All  of  the  stockholders  of  California  Inland  are  local 
residents  of  Fresno  (R.  4225-4226),  as  are  the  stock¬ 
holders  of  KARM  (R.  4232),  and  no  question  of  a  preference 
on  this  element  was  involved.  With  respect  to  integra¬ 
tion  of  those  having  an  ownership  interest  in  the  actual 
operation  of  the  proposed  stations,  Paul  R.  Bartlett,  a 
57%  (controlling)  stockholder  of  California  Inland 

i 

(R.  4225),  is  president,  chairman  of  the  board  of  direc¬ 
tors,  and  proposed  general  manager  of  the  television 
station.  He  would  be  in  charge  of  the  day-to-day  opera¬ 
tion  of  the  station,  and  give  his  full  time  to  the 
corporation.  (R.  4266).  William  C.  Crossland,  a  38% 
stockholder  in  California  Inland  (R.  4225),  who  is 
secretary  and  a  director,  would  not  participate  in  the 
day-to-day  operations  other  than  in  his  capacity  as 
legal  counsel  (R.  4266).  The  three  remaining  stock¬ 
holders  are  the  chief  engineer,  program  director  and 
office  manager,  respectively,  and  would  devote  their 

i 

full  time  to  the  operation  of  California  Inland's  stations. 
Turning  to  KARM,  on  this  factor,  it  was  found  that 
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Clyde  C.  Coombs,  a  50%  stockholder,  vice  president,  director 
and  general  manager  of  KARM,  would  devote  the  greater  portion 
of  his  time  to  the  day-to-day  operation  of  the  stations 
(R.  4266).  Hattie  Harm,  the  other  50%  stockholder,  presi¬ 
dent  and  a  director,  would  not  participate  actively  in  the 
day-to-day  operation  (R.  4266). 

While  California  Inland  thus  clearly  had  a  percentage 

advantage  in  the  amount  of  integration,  this  was  not 

.30/ 

deemed  to  be  controlling  (R.  4266).  It  was  deemed 
superior  on  this  factor  because,  in  addition,  the  persons 
who  would  direct  the  engineering,  programming  and  office 
operations  also  had  a  proprietory  interest  and  a  voice 
in  management  as  corporate  officers  (R.  4266-4267). 

KARM  labels  this  determination  "sheer  caprice",  but  gives 
no  reaso'n  to  support  the  charge  (KARM  Br.  34).  We  sub¬ 
mit  that  it  was  a  clearly  reasonable  assessment  of  the 
roles  to  be  played  in  the  active  management  of  the  two 
proposed  stations  by  those  with  an  ownership  interest. 

Insofar  as  civic  participation  was  concerned,  the 
Commission  found  that  Mr.  Bartlett,  the  majority  stock- 


30/  KARM's  reliance  upon  this  Court's  decision  in  Democrat 
Printing  Co.  v.  Federal  Communications  Commission.  91  D.S. 
App.  D.C.  72,  202  F.  2d  298,  as  holding  that  a  quantitative 
comparison  is  not  sufficient  (Br.  34,  Note  50),  is  mis¬ 
placed.  That  decision  had  reference  to  the  Commission's 
use  of  qualitative  criteria  to  determine  the  need  for  a 
new  station  and  purely  quantitative  criteria  of  coverage 
to  determine  the  need  for  a  service  which  would  be  lost 
because  of  interference  from  the  new  station.  The  amount 
of  integration  of  ownership  with  management  is  obviously 
a  quantitative  matter. 
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holder  who  would  actively  participate  in  running  California 
Inland's  station,  participates  in  a  large  and  representa¬ 
tive  group  of  organizations  (R.  4267),  while  Mr.  Coombs, 
the  50%  stockholder  who  would  actively  participate  in  KARM's 

operation,  has  limited  his  civic  activities  to  business, 

31 J 

social  and  industry  organizations  (R.  4267).  Thus, 

Mr.  Coombs  was  not  a  member  of  any  primarily  charitable, 

educational,  religious,  health  or  cultural  activity.  It 

is  clearly  a  rational  conclusion  that  Mr.  Bartlett  has  a 

wider  and  more  useful  range  of  civic  activities  which  are 

likely  to  be  reflected  in  an  operation  more  in  tune  with 

the  area's  needs  and  interests.  Here  again,  KARM  gives 

no  reasons  why  the  preference  awarded  California  Inland 

was  not  founded  in  the  record  or  was  arbitrary.  (See 

32/ 

KARM  Br.  34-35). 

On  the  final  factor  of  the  records  of  the  two 
applicants  in  the  operation  of  their  standard  broadcast 


3 1 /  The  basic  findings  of  fact,  which  KARM  does  not 
challenge,  are  set  out  at  R.  4226-4227  for  Mr.  Bartlett 
and  R.  4232-4233  for  Mr.  Coombs. 

32/  KARM's  complaint  that  the  Commission  ignored  the  civic 
activities  of  Gilbert  Jertberg,  the  treasurer-director  of 
KARM  (Br.  35),  is  not  well  founded.  For,  as  the  Commis¬ 
sion  specifically  pointed  out  (R.  4266),  Mr.  Jertberg, 
who  has  no  ownership  interest  in  KARM,  would  not  participate 
actively  in  the  day-to-day  operation  of  KARM's  station 
other  than  in  his  capacity  as  legal  counsel.  This  fact 
obviously  reduces  the  value  to  the  station  of  the  civic 
activities  of  Mr.  Jertberg;  thus,  too,  the  Commission  gave 
California  Inland  no  credit  for  the  civic  activities  of 
William  Crossland,  a  38%  stockholder  in  that  applicant, 
who  similarly  would  not  participate  actively  in  the 
station's  operation. 
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(AM)  and  frequency  modulation  (FM)  radio  stations  in  Fresno, 
insofar  as  these  records  showed  a  continuing  sensitivity 
to  the  needs  of  the  area,  the  Commission  also  found  California 
Inland  to  be  superior,  particularly  because  of  its  superior 
agricultural  programming  (resulting  from  close  contact  with 
agricultural  activities  in  the  predominantly  agricultural 
area)  and  more  active  cooperation  with  education  institu¬ 
tions  (R.  4269-4270).  This  evaluation  was  based  upon  basic 
conclusions  set  forth  in  the  "Conclusions”  portion  of  the 
opinion  (R.  4268-4270).  KARM  contends  that  the  final 
preference  awarded  to  California  Inland  here  is  "directly 
contradicted  by  the  Commission's  own  basic  conclusions'* 

(Br.  37).  Here  again,  the  charge  is  not  sustained. 

Since  no  question  was  raised  as  to  the  records  of 
the  two  applicants  in  living  up  to  their  past  promises  to 
the  Commission  in  the  operation  of  the  radio  stations,  the 
remaining  element  of  the  "past  performance"  factor  was 
the  sensitivity  to  the  needs  and  interests  of  the  area 
shown  in  the  operation  of  the  radio  stations.  (See  foot¬ 
note  29,  supra,  p.  29.) 

The  Commission,  after  making  its  basic  findings  of 
fact,  examined  the  differences  between  the  applicants  under 

33/  Both  applicants  are  licensees  of  AM  and  FM  radio  stations 
in  Fresno.  California  Inland  has  AM  station  KFRE  and  FM 
station  KRFM.  KARM  has  AM  station  KARM  and  FM  station 
KARM-FM. 
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the  headings  of  reporting  services,  agricultural,  weather 
reports,  local  news,  educational  programs,  civic  programs, 
and  FM  operation  (R.  4237-4243).  As  mentioned  above,  the 
Commission  determined  that  KARM  had  instigated  or  partici¬ 
pated  in  efforts  to  bring  about  the  establishment  of  better 
weather  reporting  facilities,  and  had  taken  the  lead  in 
getting  news  gathering  organizations  to  establish  a  "split- 
wire90  news  service  (R.  4268).  It  was  also  found  that  while 
both  KARM  and  California  Inland  had  carried  farm  programs, 
California  Inland  had  maintained  extensive  personal 
contacts  with  farm  interests,  an  activity  reflected  in 
its  farm  programs  and  not  matched  by  comparable  activity 
on  the  part  of  KARM.  Its  farm  programming  was  therefore 
found  to  be  more  effective  and  more  sensitive  to  the  needs 
of  the  area  (R.  4269).  This  sensitivity  was  further 
emphasized  by  a  detailed  frost  warning  service  provided 
by  KFRE  (R.  4269).  And,  while  each  applicant  had  shown 
extensive  cooperation  with  local  educational  interests, 
California  Inland  was  found  to  be  superior  in  its  encourage 

ment  and  assistance  in  the  production  of  educational 

14/ 

programs  (R.  4270).  California  Inland  had  also 


34 /  In  a  footnote  on  page  38  of  its  brief,  KARM  charges, 
with  respect,  to  a  letter  written  to  Mr.  Coombs  by  the 
President  of  Fresno  State  College,  ,  that  "Since  this  letter 
proved  KARM’s  educational  superiority,  the  Commission  con¬ 
sidered  it  only  *for  the  limited  purpose  of  showing  that 
such  a  letter  was  written.*  (R.  4240.  )99  This  is  a  disin¬ 
genuous  charge.  For  not  only  does  the  letter  (R.  2805- 
2806)  ibvio  Asly  not  "prove  KARM*  s  educational  superiority90, 
but  it  was  the  Examiner  who  refused  to  admit  the  letter 
for  more  than  a  limited  purpose.  (R.  4240.) 


«  • 
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instituted  almost  completely  separate  programming  in  these 
fields  for  its  FM  station,  while  KARM-FM  duplicated  the 
programs  of  KARM  for  a  period  of  seven  hours  a  day  (R.  4270). 
No  other  significant  differences  were  found. 

KARU,  in  attacking  the  Commission's  ultimate  conclu¬ 
sion  that  California  Inland  should  be  preferred  on  the  basis 
of  these  conclusions,  does  no  more  in  support  of  its  charge 

of  a  lack  of  a  rational  connection  than  to  restate  incom- 

35_/ 

pletely  what  the  Commission  said  (KARM  Br.  37-38).  It 

makes  no  argument  even  attempting  to  support  its  charge 

(Br.  37)  that  the  ultimate  conclusion  is  contradicted  by 

36_/ 

the "basic"  conclusions  adopted  by  the  Commission. 

We  think  it  clear  that  the  Commission  reasonably 
determined  that  California  Inland  "merits  some  preference 
in  the  factor  of  integration  of  ownership  with  management 
and  a  distinct  preference  in  the  factor  of  civic  parti¬ 
cipation"  (R.  4268),  and  that  the  past  records  of  the  two 
applicants  showed,  along  with  those  factors,  that  California 


35/  Thus,  KARM's  quotations  on  page  38  of  its  brief  from 
the  Commission's  discussions  of  farm  programming  (R.  4269) 
a:Jd  educational  programming  (h.  4270)  are  both  deceptively 
incomplete. 

36/  It  may  be  noted  here  that  while  KARM  has  a  separate 
section,  in  its  brief,  pp.  29-33,  devoted  to  its  separate 
contention  that  California  Inland  should  have  been 
penalized  because  of  alleged  improper  commercial  practices 
(a  matter  we  shall  discuss  infra,  pp.  37-42  ),  it  also 
seeks  to  interject  this  question  into  its  discussion  at 
pp.  36-39  on  the  applicants'  past  records  insofar  as 
tho?e  records  show  an  awareness  of  community  needs  and 
interests.  See  KARM  Br.  38. 
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Inland  would  probably  be  more  sensitive  to  the  needs  and 
interests  of  the  area  to  be  served.  Its  reasons  are  fully 
explained  and  rationally  follow  from  findings  of  fact  which 
are  not  only  not  shown  to  be  unsupported  by  the  record  but 
are  not  in  conflict  with  the  Examiner’s  factual  findings  on 
these  questions.  The  Commission’s  rationale  is  also  fully 
in  accord  with  its  treatment  of  these  factors  in  comparable 
comparative  cases.  That  the  Examiner’s  judgment  on  the  same 
facts  resulted  in  no  preference  for  California  Inland  on 
integration  or  civic  participation  does  not  show  that  the 
Commission  was  arbitrary.  This  is  particularly  so  here, 
where  the  Examiner  stated  (R.  4135),  ”As  each  applicant 
has  a  record  of  past  performance  in  the  Fresno  area, 
we  find  that  neither  applicant  is  to  be  preferred  over 
the  other  because  of  local  residence  of  its  stockholders 
or  participation  by  its  principals  in  the  affairs  of  the 
community  or  by  reason  of  the  extent  to  which  there  has 
been  integration  of  ownership  with  management  in  the  day- 
to-day  operation  of  the  existing  broadcast  stations  and 
the  integration  which  will  exist  in  the  operation  of  the 
proposed  television  station.*0  (Emphasis  added.)  For, 
as  we  have  shown,  supra .  the  existence  of  a  past  record 
does  not  vitiate  the  factors  of  integration  and  civic 
participation.  These  factors,  while  less  important  where 
a  past  record  exists,  remain  relevant  elements  of 
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comparison.  They  were  correctly  treated  as  such  by  the 
Commission. 

As  KARM  states,  the  Examiner  had  concluded  that  a  grant 

should  be  made  to  KARM  because  of  his  determination  that 

California  Inland  had  certain  commercial  policies  and  practices 

in  the  operation  of  its  AM  station  which  he  believed  indicated 

a  misunderstanding  as  to  what  is"required  of  /it 7  as  a 

18/ 

licensee  of  television  facilities."  (R.  4145.)  The 
Examiner's  ultimate  decision  to  prefer  KARM  on  this  ground 
turned  essentially  on  two  conclusions  he  reached  with 
respect  to  California  Inland's  operation  of  its  AM  station 
KFRE.  The  first  was  that  California  Inland  improperly 
discriminated  against  local  advertisers  in  favor  of 


37/  Even  if  it  be  correct,  as  KARM  urges  (Br.  35),  that  the 
Commission  misunderstood  the  Examiner's  position,  and  the 
Examiner  did  not  intend  to  "wash  out"  the  other  factors 
because  of  the  presence  of  past  records  in  the  broadcast 
field,  KARM's  conclusion  that  the  Commission  was  there¬ 
fore  guilty  of  arbitrary  action  does  not  follow.  The  proper 
question  is  whether  the  Commission's  evaluation  of  the 
factors  was  reasonable,  and  a  possible  misunderstanding  of 
the  Examiner's  approach  is  irrelevant.  Whether  the  Examiner 
disregarded  the  other  factors  completely  or  also  believed 
no  differences  to  be  shown  in  respect  of  them,  the  Com¬ 
mission  properly  treated  them  as  relevant  and  properly 
exercised  its  judgment  in  determining  California  Inland 
to  be  superior  on  the  factors  of  integration  and  civic 
parti cipation. 

38/  The  Examiner  concluded  that  there  was  no  other  signifi¬ 
cant  difference  between  the  parties  (R.  4145). 

39/  The  Examiner's  findings  on  this  point  are  at  R.  4104- 
4107  and  his  conclusions  at  R.  4145. 


national  advertisers;  the  second  was  that  California  Inland 
was  guilty  of  excessive  commercialization.  Neither  the 
record  nor  the  Commissions  opinion  furnishes  any  support 
for  appellant's  claim  (Br.  29-33)  that  the  Commission 
reached  an  unsupportable  contrary  determination  and  dis¬ 
regarded  undisputed  facts  on  these  matters. 

The  Commission  properly  determined,  first,  that  KFRE 
had  made  a  reasonable  compromise  as  to  the  division  of 
time  between  local  and  national  advertisers  (R.  4276-4278). 
KFRE  is  a  50,000  watt  AM  station,  and  consequently  has  a 
wide  service  area.  The  evidence  shows  that  local  adver¬ 
tisers  are  given  a  rate  substantially  lower  than  the  rate 
for  national  advertisers  (R.  906),  and  that  this  rate 
differential  recognizes  the  fact  that  the  service  area  of 
the  station  goes  far  beyond  what  may  be  useful  to  purely 
local  retail  stores  (R.  909-910).  Thus,  because  of  the 
lower  local  rate,  local  advertisers  can  use  the  station 

without  paying  for  coverage  they  do  not  need  (R.  910). 

40/ 

In  view  of  these  considerations,  and  the  fact  that  all 
of  the  other  Fresno  stations  except  one  cover  a  substantially 
smaller  area  than  KFRE  and  provide  effective  local  retail 

40/Mr.  Bartlett  testified  that  wWe  certainly  could  not 
operate  a  widespread  coverage  of  a  50,000  watt  station 
on  the  revenues  which  could  be  generated  from  advertisers 
which  were  only  interested  in  a  very  small  portion  of 
it  any  more  than  the  New  York  Times  could  sell  advertis¬ 
ing  at  the  rates  which  apply  only  to  people  living  in 
Manhattan"  (R.  913-914). 


advertiser  service  (R.  912-914),  KFRE  had  adopted  the  com¬ 
promise  policy  for  "station  break"  commercial  spot  announce¬ 
ments  of  giving  national  advertisers  a  preference  to  the 
extent  of  asking  the  local  advertiser  to  reduce  his  30  second 
announcement  to  8  seconds  if  a  national  advertiser  sought 

to  use  the  same  time,  with  the  national  advertiser  utiliz- 

41/ 

ing  20  seconds  of  the  period  (R.  910-911).  This  permits 
a  use  by  both  advertisers  without  requiring  the  local 
advertiser  to  pay  in  full  for  the  actual  coverage  he  is 
receiving  (R.  910-911).  The  testimony  was  that  this  was  a 
compromise  arrangement  required  by  the  fact  that  KFRE  covers 
more  area  than  some  of  the  advertisers  can  use  (R.  913). 

This  record  provides  full  support  for  the  Commission* s 

42/ 

refusal  to  find  any  discrimination  against  local  advertisers. 

The  Commission's  conclusion  that  no  preference  should 
be  given  KARM  with  respect  to  California  Inland's  policy 
on  the  frequency  of  spot  announcements  was  similarly  both 
reasonable  and  fully  supported  by  the  record.  As  the 


41/  The  local  advertiser  is  shifted  to  another  time  if  he 
is  not  agreeable  to  sharing  the  time  (R.  912). 

42 J  While  KFRE  had  a  contract  provision  making  local  time 
subject  to  call  for  national  advertisers,  which  was  used 
for  spot  announcements  and  occasionally  for  programs 
(R.  915-916),  only  one  instance  was  shown  where  a  local 
sponsor  had  ever  been  shifted  to  another  time  in  favor 
of  a  national  advertiser  (R.  918-919).  Mr.  Bartlett 
testified  that  programs  are  in  a  different  position  from 
spot  announcements,  and  that  "Our  policy  is  not  to  change 
programs  of  our  advertisers  but  to  program  the  thing  the 
way  we  think  it  should  be,  and  program  advertisers  some¬ 
times  do  change  and  shift,  but  the  program  is  not 
conditioned  upon  whether  we  have  an  advertiser  or  who 
he  is."  (R.  917.) 


Commission  pointed  out  (R.  4277-4278),  the  parties  had 
stipulated  that  there  was  no  basis  for  preference  between 
them  from  the  standpoint  of  the  amount  of  time  devoted  to 
commercial  programs.  Nor  was  there  any  question  of  failure 
to  adhere  to  policy  commitments  previously  made  to  the  Com¬ 
mission.  The  evidence  on  this  question  consisted  of  the 
testimony  of  Mr.  Bartlett  on  cross  examination  to  the  effect 
that  late  in  1950  there  were  times  when  KFRE  "may  well 
have  carried”  as  many  as  seven  or  eight  commercial  announce¬ 
ments  in  a  15-minute  period,  because  of  its  desire  to 

accommodate  advertisers  in  one  or  two  quarter  hour  periods 

A 2/ 

(R.  929-930).  The  station's  normal  policy  was  to  carry 

only  three  announcements  in  a  quarter  hour  (R.  929).  There 

was  no  evidence  as  to  the  type  of  programs  on  which  more 

than  three  announcements  may  have  been  made,  or  as  to  the 

individual  or  total  length  of  such  announcements.  Under 

these  circumstances,  the  Commission  was  surely  not  arbitrary 

in  refusing  to  adopt  the  Examiner's  conclusion  that  Calif or- 

44/ 

nia  Inland  was  guilty  of  significant  over-commercialization. 

43/  The  Examiner  (R.  4105-4106)  had  based  certain  findings 
on  the  frequency  of  KFRE's  spot  announcements  on  KFRE 
Exhibit.  No.  3,  page  2  (R.  2856-2901).  But,  as  the  Com¬ 
mission  pointed  out  (R.  4235),  this  page  of  the  exhibit 
had  beer  withdrawn  before  the  exhibit  was  admitted  (R. 

610),  and  the  Examiner  was  in  error  in  making  any  find¬ 
ings  based  upon  it. 

44/  As  the  Commission's  opinion  shows  (R.  4278),  it  was 

fully  aware  of  WKRG-TV,  Inc..  10  Pike  &  Fischer,  R.R.  225 
a d  Tampa  Times  Co. .  10  Pike  &  Fischer,  R.R.  77,  affirmed 
Tampa  Times  Co.  v.  Federal  Communications  Commission. 
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The  Examiner*  s  overall  conclusion  that  KARM  was  to  be 

preferred  solely  because  California  Inland  had  misconstrued 

its  obligations  as  a  licensee,  (and  it  is  a  conclusion 

heavily  relied  upon  by  appellant)  was  unsupported  by  the 

record.  The  Commission's  rejection  of  that  conclusion  is 

45/ 

firmly  based  upon  the  record  and  is  clearly  a  reasonable 
conclusion  well  within  the  permissible  bounds  of  its 
discretion.  Since  the  Commission  reasonably  concluded  that 
California  Inland  was  not  to  be  penalized  on  this  matter, 
and  that  it  was  superior  in  the  respects  discussed  at  the 
outset  of  this  section,  there  is  no  question  but  that  the 
grant  was  properly  made  to  California  Inland  upon  the  basis 
of  the  comparative  differences  urged  upon  the  Commission 
and  demonstrated  by  the  record. 

Appellant  also  claims  that  the  Commission  erroneously 
ignored  the  factor  of  diversification  of  control  over  the 
media  of  mass  communications  (Br.  27-29).  However,  there 
was  no  point  of  reliance  on  this  factor  submitted  by 
either  party,  which  indicates  that  the  parties  saw  no 

44/  (Cont'd.)  -  _  U.S.  App.  D.  C.  _ ,230  F.  2d  224, 

which  are  also  cited  by  appellant  (Br.  32).  In  both 
of  those  cases  there  was  complete  evidence  on  the 
surrounding  circumstances  and  facts  which  showed  adverse 
records  in  contrast  with  the  nebulous  testimony  here. 

45/  There  is  no  question  here  of  the  credibility  of  a 
witness,  where  demeanor  would  be  observed  by  the  Examiner, 
but  rather  a  question  of  interpretation  of  the  basic 
record  facts  and  of  judgment  as  to  their  significance. 


significant  difference  between  them  on  the  factor.  Each  is 
the  licensee  of  an  AM  and  an  FM  radio  station  in  Fresno, 
California  Inland* s  AM  station  having  greater  power.  The 
Commission  clearly,  and  reasonably,  agreed  with  the  parties 
that  since  each  already  had  a  radio  voice  in  Fresno  and  no 
other  interests,  there  was  no  significant  difference.  If 
it  had  not  been  of  this  opinion,  the  way  was  open  to  it 
(as  appellant  has  elsewhere  pointed  out,  Br.  31)  to  go  into 
the  question  on  its  own  motion.  See  Queen  City  Broadcast¬ 
ing  Co . .  12  Pike  &  Fischer,  R.R.  280a,  280c. 

KARM  erroneously  suggests  that  the  Examiner  ruled 
upon  the  diversification  factor  and  preferred  it  on  this 
factor  (KARM  Br.  28).  The  fact  is  that  California  Inland 
had  urged  as  a  point  of  preference  its  superior  economic 

,  f*  * 

resources  to  compete  against  other  interests  in  the  a£ea 
(R.  547  et  seq.  3240);  the  Examiner,  after  stating  that  a 
grant  to  California  Inland  would  mean  competition  among 
McClatchy9s  newspaper,  AM,  FM  and  television  stations 
and  California  Inland* s  television,  AM  and  FM  stations, 
while  a  grant  to  KARM  would  pit  the  McClatchy  interests 
against  California  Inland's  AM  and  FM  stations  and  The 
George  Harm  (KARM)  television,  AM  and  FM  stations,  decided 
only  that  the  undesirable  commercial  policies  he  had 
found  California  Inland  had  engaged  in  lead  to  the  con¬ 
clusion  that  a  grant  to  it  would  make  the  competitive 


43 


situation  "become  worse  than  it  is  now*  •  (R*  4144)* 

That  he  reached  no  conclusion  in  favor  of  KARM  on  the  factor 
of  diversification  appears  from  his  finding  that  except  for 
the  commercial  policies  and  practices  of  the  applicants, 
there  was  no  other  difference  on  which  to  base  a  conclu¬ 
sion  that  public  interest  would  be  served  by  a  grant  of  one 
application  in  preference  to  the  other  (R.  4145). 

The  question  not  having  been  raised  before  the  Com- 
46/ 

mission,  appellant  cannot  urge  for  the  first  time  in 
this  Court  that  it  was  superior  on  the  diversification 
factor,  and  it  similarly  cannot  urge  that  it  was  error 
for  the  Commission  not  to  consider  the  matter.  If  the 
Commission  was  in  error,  that  error  should  have  been 
brought  to  the  Commission's  attention  before  being  urged 
upon  this  Court.  Communications  Act  of  1934,  as  amended, 

i 

Section  405,  47  O.S.C.  405;  Pnited  States  v.  Tucker  Truck 
Lines .  344  D.S.  33;  Democrat  Printing  Co.  v.  Federal 
Communications  Commission.  91  D.S.  App.  D.C.  72,  202  F. 

2d  298. 


46/  Not  only  was  there  no  point  of  reliance  on  diversifica¬ 
tion,  and  no  ruling  upon  it  by  the  Examiner,  but  a  reading 
of  KARM' s  pleadings  referred  to  in  its  brief  (Br.  28)  shows 
that  it  did  not  even  mention  the  word  diversity  until  it 
filed  its  reply  to  California  Inland's  exceptions  to  the 
Examiner's  initial  decision  (R.  4186-4187).  The  entire 
record  makes  clear  that  diversification  of  control  of  the 
media  of  mass  communications  was  not  considered  by  anyone 
to  be  a  significant  factor  in  this  case. 


III.  THE  COMMISSIONS  DECISION  WAS  ADOPTED  BY  A 

PROPER  MAJORITY  VOTE,,  APPELLANT’S  CONTENTION 
TO  THE  CONTRARY  IS  FORECLOSED  BY  ITS  FAILURE 
TO  RAISE  THE  QUESTION  BEFORE  THE  COMMISSION. 

Appellant's  final  point  is  that  the  Commission's 
decision  was  not  adopted  by  a  legally  valid  majority  of  a 
quorum  (Br.  39-55).  In  appellant's  opinion,  "The  questions 
raised  by  this  complex  and,  at  best,  unusual  state  of 
affairs  are  vitally  important  ones  of  first  impression  in 
the  field  of  administrative  law.”  (KARM  Br.  40.)  Appellant, 
nevertheless,  failed  to  raise  these  "vitally  important" 
questions  "of  first  impression"  before  the  Commission  and 
instead  has  urged  them  as  points  of  error  before  this  Court 
without  affording  the  Commission  any  opportunity  to  consider 
and  remedy  the  alleged  errors.  No  petition  for  rehearing 
by  the  Commission  was  filed  by  KARM. 

In  these  circumstances,  where  the  appellant  "relies  on 
questions  of  .  .  .  law  upon  which  the  Commission  has  been 
afforded  no  opportunity  to  pass,"  the  questions  cannot  be 
raised  for  the  first  time  upon  appeal.  Section  405,  Commu¬ 
nications  Act  of  1934,  as  amended,  47  U.S.C.  405;  Democrat 

Printing  Co.  v.  Federal  Communications  Commission.  91  D.S. 

477 

App.  D.C.  72,  78,  202  F.  2d  298,  303-304;  Red  River 

47/  As  this  Court  there  said,  "Since  appellant  has  denied 
the  Commission  the  first  opportunity  to  state  its  views  on 
the  errors  now  being  asserted,  appellant  cannot  seek  here 
the  relief  which  it  should  have  sought  initially  before  the 
Commission. " 


Broadcasting  Co.  v.  Federal  Communications  Commission.  69 
App.  D.C.  1,  5-6,  98  F.  2d  282,  286-7,  cert,  den.  305  O.S. 
625. 

While  the  questions  attempted  to  be  raised  is  KARM's 

last  point  are  not  properly  raised,  it  may  be  appropriate 

to  point  out  briefly  that  they  are  also  lacking  in  merit. 

KARM  asserts,  in  substance,  that  two  Commissioners  did  not 

hear  oral  argument  and  were,  therefore,  barred  from 

participating  in  the  decision,  and  also  that  three  (two  of 

4&/ 

whom  dissented  and  one  Toted  with  the  majority)  east 
invalid  votes  and  one  Commissioner  voted  for  KARM,  so  that 
only  two  of  the  five  Commissioners  properly  participating 
voted  for  California  Inland.  KARM  thus  reaches  the  con¬ 
clusion  that  there  was  no  majority  vote  (three  out  of  the 

i  * 

five  who  it  believes  could  participate)  for  California 

42/ 

Inland. 

i 

KARM's  first  contention  is  that  Commissioners  Hyde 
and  Mack,  who  did  not  hear  oral  argument,  were  not  entitled 
to  participate  in  the  decision  (Br.  40-45).  This  means, 


48/  One  of  these  dissenters  was  also  qnfc  of  the  two  who 
had  not  heard  oral  argument. 

i 

49 /  In  the  final  portion  of  this  point,  KARM  apparently 
seeks  to  add  up  the  alleged  individual  errors  in  the  votes 
cast  to  reach  a  claim  of  denial  of  due  process  by  accumula¬ 
tion.  We  think  it  must  sustain  its  claim  that  there  was 
not  a  proper  majority  vote,  and  that  if  it  cannot  do  so, 
its  dissatisfaction  with  the  votes  of  particular  Commis¬ 
sioners  is  not  a  substitute. 


46 


says  appellant,  that  only  five  Commissioners  properly 
participated  and  that  California  Inland  had  to  secure  three 
votes  (Br.  40-41).  We  do  not  agree  with  KARM’s  contention 
that  Commissioners  Hyde  and  Mack  were  not  entitled  to  partic¬ 
ipate.  The  statute  provides  in  pertinent  part  that  Hthe 
Commission  .  .  .  shall,  upon  request,  hear  oral  argument  on 
such  exceptions  before  the  entry  of  any  final  decision,  order, 
or  requirement.”  Section  409(b),  47  U.S.C.  409(b).  Section 
309(b),  which  KARM  also  claims  was  violated,  provides  for  a 
"full  hearing." 

This  Court  held  in  Eastland  Co.  v.  Federal  Communica- 
tions  Commission,  67  App.  D.C.  316,  92  F.  2d  467,  where  three 
members  of  the  Commission  heard  the  entire  case  (and  the 
specific  oral  argument  provision  of  Section  409(b)  may  there¬ 
fore  not  have  been  applicable),  and  only  one  of  these 
Commissioners  was  among  the  three  who  decided  the  case,  that 
there  was  no  error.  Even  the  dissenting  opinion  by  Judge 
Stephens  contended  only  that  where  the  matter  was  heard  by 

an  examiner  and  the  Commission  heard  oral  argument,  "at  least 

% 

a  majority  of  the  Commission  that  heard  the  oral  argument 
must  also  decide  the  case."  This  requirement  was  met  here. 

The  argument  was  heard  by  Commissioners  McConnaughey ,  Webster, 
Doerfer,  Lee,  Bartley  and  Hennock;  the  first  five  participated 
in  the  decision,  Commissioner  Hennock  no  longer  being  on  the 


50  / 

Commission.  Oral  argument  having  been  heard  before  a 

quorum  of  the  Commission,  a  majority  of  Khom  participated  in 
the  final  decision,  there  was  no  denial  of  the  statutory 
right  to  oral  argument,  nor  were  the  votes  of  Commissioners 
Hack  and  Hyde  invalid. 

We  think  that  the  proper  rule,  as  expressed  in  this 
and  the  footnoted  cases,  is  that  a  Commissioner  who  did  not 
hear  oral  argument  may  vote  provided  he  has  familiarized 
himself  with  the  record  and  the  transcript  of  the  oral  argu¬ 
ment.  Administrative  agencies,  by  their  nature,  have  a 
constantly  changing  membership.  Appointed  for  a  term  of 
years,  varying  with  the  agency,  members  who  are  not  reap¬ 
pointed  must  be  replaced  by  those  who  obviously  have  not 
heard  the  oral  arguments  in  the  cases  awaiting  decision. 

A  rule  which  would  invalidate  the  votes  of  the  new  members 

who  had  not  heard  oral  argument  would  be  unnecessarily 

i 

harsh.  One  court,  expressly  recognizing  this  problem, 
said,  "It  is  well  settled  that  a  change  of  personnel  in  an 

l 

administrative  agency  or  tribunal  during  the  course  of  a 

i 

hearing,  or  at  any  time  before  the  issuance  of  a  final 


50/  See  also  Sisto  v.  Civil  Aeronautics  Board.  86  D.S. 

App.  D.C.  31,  179  F.  2d  47,  emphasizing  that  where  the 
statute  requires  the  agency  to  "hear  or  receive  argument," 
the  requirement  means  that  a  quorum  do  so;  McGraw  Electric 
Co.  v.  United  States.  120  F.  Supp.  354  (D.C.,  E.D.Ho.); 
Visceqlia  v.  United  States.  24  F.  Supp.  355  (D.C.,  S.D.N.Y. ). 


51/ 

order  on  the  hearing,  does  not  invalidate  the  order.” 

While  we  do  not  agree  with  appellant  that  Commissioners 
Hyde  and  Mack  were  not  entitled  to  participate,  acceptance  of 
its  argument  does  not  change  the  result.  Commissioner  Mack 
voted  for  California  Inland  and  Commissioner  Hyde  was  a  dis¬ 
senter.  Therefore,  if  they  could  lawfully  participate, 
California  Inland  had  the  votes  of  four  (Doerfer,  Lee,  Mack 
and  Webster)  out  of  a  total  of  seven  participating  Commis¬ 
sioners;  if  they  were  barred  from  participating,  as  KARM 
claims,  there  were  five  participating  Commissioners.  There¬ 
fore,  assuming  arguendo  with  appellant  that  the  votes  of 
Commissioners  Hyde  and  Mack  cannot  be  accepted  as  the  votes 
of  properly  participating  Commissioners,  there  were  still 
three  votes  for  California  Inland  (Commissioners  Webster, 
Doerfer  and  Lee)  out  of  a  total  of  five. 

Of  these  three  votes,  which  constitute  this  majority, 
the  vote  of  Commissioner  Lee  is  challenged  by  appellant. 

The  attack  upon  this  vote  is  in  reality  the  sum  and 


51/  Twin  Citie7  Milk  Producers  Association  v.  McNutt .  122 
F.  2d  564,  569  (C.A.  8).  See  also  United  States  v.  Reimer . 
2  Cir. ,  83  F.  2d  166,  167,  168.  The  term  in  Section  409(b) 
"the  Commission”  /shall,  upon  request,  hear  oral  argument/ 
has  never  been  expressly  construed  by  this  Court.  It  is 
submitted  that  Congress  intended  the  term  to  mean  the 
"Commission”  in  the  broader  sense,  i.e.,  the  Commission  as 
an  entity,  as  it  was  constituted  at  the  time  of  hearing 
oral  argument.  If  the  term  is  given  this  construction,  the 
statute  would  be  satisfied  if  a  quorum  of  the  Commission 
(as  then  constituted)  heard  oral  argument,  and  a  quorum  of 
the  Commission  (as  now  constituted)  voted  for  the  decision. 
Changes  in  the  identity  of  individual  members  of  the  Com¬ 
mission  after  oral  argument  would  have  no  effect  on  the 
validity  of  the  decision. 


substance  of  the  entire  Point  IV  of  appellant's  brief  for, 
as  the  preceding  discussion  demonstrates,  none  of  the  other 
"invalidities"  in  the  voting  alleged  by  appellant  can  effect 
the  presence  of  a  proper  majority  vote  for  California  Inland. 
Commissioner  Lee  joined  in  the  majority  decision,  explaining 
in  a  concurring  opinion  (R.  4291)  that  he  was  concerned  with 
the  possibility  of  a  voting  impasse,  that  he  was  satisfied 
that  either  of  the  applicants  would  proride  a  meritorious 
service  to  the  public,  and  that,  although  there  were  factors 
in  the  .proceeding  which  inclined  him  toward  KARH,  he  was 
satisfied  to  join  the  majority.  KARM  claims  that  if  Commis¬ 
sioner  Lee's  vote  was  motirated  by  a  desire  to  avoid  a  feared 
voting  impasse,  it  cannot  stand  as  a  valid  vote  in  favor  of 
the  majority  decision  (KARH  Br.  45-51).  However,  this  claim 
cannot  be  supported. 

The  test  of  the  validity  of  a  Commission  decision  is 
its  reasonableness  and  support  in  the  record,  the  question 
to  which  the  first  two  points  of  this  brief  were  devoted. 
Johnston  Broadcasting  Co.  v.  Federal  Communications  Commis¬ 
sion.  85  U.S.  App.  D.C.  40,  175  F.  2d  351;  Scripps-Howard 
Radio.  Inc,  v.  Federal  Communications  Commission.  89  U.S. 

App.  D.C.  13,  189  F.  2d  677,  cert,  den.  342  U.S.  830.  The 
mental  processes  of  an  administrative  officer  in  reaching 
the  decision  are  not  to  be  probed.  United  States  v.  Morgan. 
313  U.S.  409,  422.  And  the  fact  that  an  administrative 
officer  has  explained  that  the  desire  to  avoid  a  voting 


impasse  has  played  a  part  in  his  decision  clearly  does  not 

invalidate  his  vote  if  the  decision  in  which  he  has  concurred 

is  itself  supportable.  See  Screws  v.  United  States.  325  U.S. 

91,  in  which  Mr.  Justice  Rutledge  voted  for  a  result  he  did 

not  favor,  and  did  so  for  the  specific  and  announced  purpose 

£2/ 

of  avoiding  an  impasse.  Such  conduct  is  common  and  has 

never  been  thought  to  invalidate  the  opinion  joined  in. 

Klappr ott  v.  United  States.  335  U.S.  601,  619;  Maryland 

”  ““  53/ 

Casualty  Company  v.  Cushing.  347  U.S.  409,  422-423. 

KARM  also  argues  that  the  votes  of  two  dissenting 

Commissioners,  Hyde  and  Bartley,  were  "invalid”  because  they 

allegedly  refused  to  vote  on  the  issues  before  the  Commission 

(Br.  45-51).  It  is  not  contended  by  appellant  that  these 

Commissioners  were,  for  that  reason,  not  properly 


52/  Appellant's  attempts  to  distinguish  the  situation  in 
the  Screws  case  (KARM  Br.  49-50)  warrants  little  comment. 
Clearly  the  fact  that  the  Screws  decision  resulted  in  a 
remand  for  further  proceedings  or  that  the  vote  there  was 
not  subject  to  review  by  higher  authority  does  not  in  any 
manner  impair  the  effect  of  the  precedent.  Nor  is  there 
anything  to  appellant's  suggestion  that  a  vote  by  a 
member  of  the  Supreme  Court  on  review  of  a  lower  court 
decision  is  significantly  different  from  a  vote  by  a  mem¬ 
ber  of  the  Commission  reviewing  an  examiner's  decision. 
Securities  &  Exchange  Commission  v.  Chenery .  318  U.S.  80, 
held  only  that  an  agency's  decision  must  be  sustainable 
on  the  grounds  given.  We  suggest  no  other  result  here. 

53/  The  practice  of  voting  contrary  to  a  particular 
conviction  in  order  to  reach  a  decision  is  not  peculiar 
to  the  Supreme  Court  of  the  United  States.  See  e.g.t 

Faris  v.  Ewing.  _  Mo. _ ,  183  S.W.  280,  287;  5  Corpus 

Juris  Secundum  p.  1317. 


participating  (except  for  Commissioner  Hyde,  who  had  not 

54/ 

heard  oral  argument).  It  is  implied,  rather,  that  had 

Commissioner  Bartley  voted  on  the  issues.  Commissioner  Lee 
may  hare  cast  his  vote  in  another  manner. 

This  argument  is  necessarily  based  upon  the  contention 
that  Commissioners  Hyde  and  Bartley  were  voting  on  matters 
which  they  had  no  right  to  consider.  This  is  incorrect. 

The  Commission,  confronted  with  very  serions  UHF  and  deinter¬ 
mixture  problems,  had  a  very  real  problem  of  whether  to  make 
any  grant  at  this  time  or  to  hold  up  the  grant  pending 
possible  changes  in  channel  assignments  for  the  Fresno  area. 
Two  Commissioners  did  not  agree  with  the  other  five  that  a 
grant  should  not  be  postponed.  Their  dissent  from  the 
majority  decision  on  this  ground  does  not  render  their  votes 
"invalid."  We  believe  it  clear,  in  any  event,  that  the 
alleged  "incorrectness"  of  dissenting  votes  cannot  affect 
the  validity  of  the  majority  decision.  It  is  inevitable  in 
any  case  that,  if  the  majority  is  correct,  the  dissenters 
are  likely  to  be  wrong  for  one  reason  or  another.  The  basic 

54/  Even  if  Commissioners  Hyde  and  Bartley  be  considered  as 
not  participating,  because  of  the  nature  of  their  dissents, 
the  result  is  only  to  reduce  the  required  majority  vote. 
Without  Commissioners  Hyde  and  Bartley,  three  votes  for 
California  Inland  were  required  and  had  (Webster,  Doerfer, 
Hack  and  Lee).  Even  if  Commissioner  Hack  be  considered  as 
ineligible  to  vote,  there  was  a  quorum  voting  (HeConnanghey, 
Webster,  Doerfer  and  Lee)  of  which  California  Inland  had  a 
majority  (Webster,  Doerfer  and  Lee),  assuming  that  Commis¬ 
sioner  Lee’s  vote  was  proper.  It  is  for  this  reason,  also, 
that  we  stated  above  that  Commissioner  Lee's  vote,  which  we 
deem  unquestionably  valid,  is  the  crux  of  KARH’s  argument. 


question,  as  KARM  itself  has  recognized,  is  whether  or  not 
there  was  a  valid  majority  vote  for  California  Inland,  and 
this  being  so,  there  is  no  reason  to  reverse  in  order  to 
command  dissenters  to  vote  "right"  on  any  particular  matter. 

Therefore,  even  if  the  points  raised  by  KARM  for  the 
first  time  in  Point  IV  of  its  brief  in  this  Court  were  open 
to  it,  they  are  without  merit.  Whether  or  not  the  Commis¬ 
sioners  who  did  not  hear  oral  argument  be  considered  as 
participating,  there  was  a  decision  in  favor  of  California 
Inland  sustained  by  the  votes  of  a  valid  majority.  No 
error  has  been  shown. 

CONCLUSION 

For  the  foregoing  reasons,  the  decision  of  the  Commis¬ 
sion  should  be  affirmed. 

Respectfully  submitted, 

WARREN  E.  BAKER, 

General  Counsel, 

RICHARD  A.  SOLOMON, 

Assistant  General 
Counsel , 

DANIEL  R.  OHLBAUM, 

Counsel , 

ROBERT  M.  AGUE, 

Counsel. 
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APPENDIX 


Communications  Act  of  1934.  as  amended: 

Sec.  309.  (a)  If  upon  examination  of  any  application 
provided  for  in  section  308  the  Commission  shall  find  that 
public  interest,  convenience,  and  necessity  would  be  served 
by  the  granting  thereof,  it  shall  grant  such  application. 

(b)  If  upon  examination  of  any  such  application  the 
Commission  is  unable  to  make  the  finding  specified  in  sub¬ 
section  (a),  it  shall  forthwith  notify  the  applicant  and 
other  known  parties  in  interest  of  the  grounds  and  reasons 
for  its  inability  to  make  such  finding.  Such  notice,  which 
shall  precede  formal  designation  for  a  hearing,  shall  advise 
the  applicant  and  all  other  known  parties  in  interest  of  all 
objections  made  to  the  application  as  well  as  the  source  and 
nature  of  such  objections.  Following  such  notice,  the 
applicant  shall  be  given  an  opportunity  to  reply.  If  the 
Commission,  after  considering  such  reply,  shall  be  unable  to 
make  the  finding  specified  in  subsection  (a),  it  shall 
formally  designate  the  application  for  hearing  on  the  grounds 
or  reasons  then  obtaining  and  shall  notify  the  applicant  and 
all  other  known  parties  in  interest  of  such  action  and  the 
grounds  and  reasons  therefor,  specifying  with  particularity 
the  matters  and  things  in  issue  but  not  including  issues  or 
requirements  phrased  generally.  The  parties  in  interest,  if 
any,  who  are  not  notified  by  the  Commission  of  its  action 
with  respect  to  a  particular  application  may  acquire  the 
status  of  a  party  to  the  proceeding  thereon  by  filing  a  peti¬ 
tion  for  intervention  showing  the  basis  for  their  interest  at 
any  time  not  less  than  ten  days  prior  to  the  date  of  hearing. 
Any  hearing  subsequently  held  upon  such  application  shall  be 
a  full  hearing  in  which  the  applicant  and  all  other  parties 
in  interest  shall  be  permitted  to  participate  but  in  which 
both  the  burden  of  proceeding  with  the  introduction  of  evi¬ 
dence  upon  any  issue  specified  by  the  Commission,  as  well  as 
the  burden  of  proof  upon  all  such  issues,  shall  be  upon  the 
applicant. 

Sec.  405.  After  a  decision,  order,  or  requirement  has 
been  made  by  the  Commission  in  any  proceeding,  and  party 
thereto,  or  any  other  person  aggrieved  or  whose  interests 
are  adversely  affected  thereby,  may  petition  for  rehearing; 
and  it  shall  be  lawful  for  tke  Commission,  in  its  discretion, 
to  grant  such  a  rehearing  if  sufficient  reason  therefor  be 
made  to  appear.  Petitions  for  rehearing  must  be  filed  within 
thirty  days  from  the  date  upon  which  public  notice  is  given 
of  any  decision,  order,  or  requirement  complained  of.  No 
such  application  shall  excuse  any  person  from  complying  with 
or  obeying  any  decision,  order,  or  requirement  of  the  Commis¬ 
sion,  or  operate  in  any  manner  to  stay  or  postpone  the 


enforcement  thereof,  without  the  special  order  of  the 
Commission.  The  filing  of  a  petition  for  rehearing  shall 
not  be  a  condition  precedent  to  judicial  review  of  any  such 
decision,  order,  or  requirement,  except  where  the  party 
seeking  such  review  (1)  was  not  a  party  to  the  proceedings 
resulting  in  such  decision,  order,  or  requirement,  or  (2) 
relies  on  questions  of  fact  or  law  upon  which  the  Commission 
has  been  afforded  no  opportunity  to  pass.  Rehearings  shall 
be  governed  by  such  general  rules  as  the  Commission  may 
establish,  except  that  no  evidence  other  than  newly  discovered 
evidence,  evidence  which  has  become  available  only  since  the 
original  taking  of  evidence,  or  evidence  which  the  Commission 
believes  should  have  been  taken  in  the  original  proceeding 
shall  be  taken  on  any  rehearing.  The  time  within  which  a 
petition  for  review  must  be  filed  in  a  proceeding  to  which 
section  402(a)  applies,  or  within  which  an  appeal  must  be 
taken  under  section  402(b),  shall  be  computed  from  the  date 
upon  which  public  notice  is  given  of  orders  disposing  of  all 
petitions  for  rehearing  filed  in  any  case,  but  any  decision, 
order,  or  requirement  made  after  such  rehearing  reversing, 
changing,  or  modifying  the  original  order  shall  be  subject  to 
the  same  provisions  with  respect  to  rehearing  as  an  original 
order. 

Sec.  409.  (b)  The  officer  or  officers  conducting  a 
hearing  to  which  subsection  (a)  applies  shall  prepare  and 
file  an  initial  decision,  except  where  the  hearing  officer 
becomes  unavailable  to  the  Commission  or  where  the  Commission 
finds  upon  the  record  that  due  and  timely  execution  of  its 
functions  imperatively  and  unavoidably  require  that  the  record 
be  certified  to  the  Commission  for  initial  or  final  decision. 

In  all  such  cases  the  Commission  shall  permit  the  filing  of 
exceptions  to  such  initial  decision  by  any  party  to  the  pro¬ 
ceeding  and  shall,  upon  request,  hear  oral  argument  on  such 
exceptions  before  the  entry  of  any  final  decision,  order,  or 
requirement.  All  decisions,  including  the  initial  decision, 
shall  become  a  part  of  the  record  and  shall  include  a  state¬ 
ment  of  (1)  findings  and  conclusions,  as  well  as  the  basis 
therefor,  upon  all  material  issues  of  fact,  law,  or  discretion, 
presented  on  the  record;  and  (2)  the  appropriate  decision, 
order,  or  requirement. 

Rules  and  Regulations  of  the  Federal  Communications  Commission: 

§  1.841  Exchange  of  exhibits  and  information  —  commence¬ 
ment  of  hearing  procedure  in  cases  involving  broadcast  applica¬ 
tions  for  authority  to  construct  broadcast  facilities.  — 

(a)  Each  applicant  in  a  hearing  upon  broadcast  applications  for 
authority  to  construct  broadcast  facilities  shall  provide  all 
parties  to  the  hearing  with  a  full  set  of  exhibits  to  be  offered 


-3- 


in  the  hearing  as  the  direct  case  of  the  said  applicant. 

Such  exchange  of  exhibits  shall  be  made  in  accordance  with 
such  agreements  and  rulings  as  may  result  from  the  pre-hear¬ 
ing  conference  held  pursuant  to  §  1.813,  and  unless  otherwise 
directed  by  the  Examiner,  shall  take  place  at  least  twenty 
days  in  advance  of  the  date  for  commencement  of  the  hearing. 
The  exhibits  required  to  be  exchanged  by  this  paragraph  shall 
comprise  the  full  direct  case  of  the  applicant,  i.e.,  all 
data  desired  to  be  submitted  by  the  applicant  in  connection 
with  his  qualifications  and  proposals. 

(b)  Oral  testimony  by  an  applicant  or  his  witnesses  in 
connection  with  his  direct  case  will  be  limited  to  (1)  such 
appropriate  qualification  and  explanation  as  may  be  necessary 
of  the  applicant's  exhibits  and  (2)  testimony  concerning  any 
portion  of  the  applicant's  affirmative  case  in  substitution 
of  exhibits  or  portions  thereof  which  are  rejected  by  the 
Examiner  on  grounds  of  competency  or  form  rather  than  for 
reasons  of  lack  of  materiality  or  relevance.  Such  substituted 
oral  testimony,  however,  is  to  be  limited  to  the  scope  of  the 
rejected  exhibit  or  portions  thereof.  Provided,  however,  that 
the  provision  of  this  paragraph  shall  not  be  construed  to 
preclude  or  limit  normal  cross-examination,  rebuttal  testimony, 
or  the  submission  of  appropriate  exhibits  in  connection  there¬ 
with. 

(c)  Except  for  good  cause  found  in  advance  by  the 
presiding  officer,  in  all  broadcast  hearings  involving  appli¬ 
cations  for  authority  to  construct  broadcast  facilities,  there 
shall  be  held  prior  to  the  exchange  of  exhibits  pursuant  to 
this  section  a  pre-hearing  conference,  JL J  in  accordance  with 


If  Such  conferences  involving  applications  for  broadcast 
stations  in  comparative  hearings  may  include  matters  such  as: 
(1)  Narrowing  the  issues  or  the  areas  of  inquiry  and  proof  at 
the  hearing;  (2)  Admissions  of  fact  and  of  documents  which 
will  avoid  unnecessary  proof;  (3)  Reports  and  letters  relating 
to  surveys  or  contracts;  (4)  Assumptions  regarding  the  availa¬ 
bility  of  equipment;  (5)  Network  programming;  (6)  Assumptions 
regarding  the  availability  of  networks  proposed;  (7)  Offers  of 
letters  in  general;  (8)  The  method  of  handling  evidence  relat¬ 
ing  to  the  past  cooperation  of  existing  stations  owned  and/or 
operated  by  the  applicants  with  organizations  in  the  area;  (9) 
Proof  of  contracts,  agreements,  or  understandings  reduced  to 
writing;  (10)  Stipulations;  (11)  Need  for  depositions;  (12) 

The  numbering  of  exhibits;  (13)  The  order  of  offer  of  proof 
with  relationship  to  docket  number;  and  (14)  Such  other  matters 
as  will  be  conducive  to  an  expeditious  conduct  of  the  hearing. 
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§  1.813,  and  a  further  conference  following  such  exchange  of 
exhibits.  Unless  otherwise  ordered  by  the  Examiner  such 
further  conference  shall  be  held  at  least  ten  days  prior  to 
the  date  for  the  commencement  of  the  hearing  looking  toward 
agreement  on  all  matters  relating  to  the  conduct  of  the  hear¬ 
ing  and  not  already  the  subject  of  agreement.  At  this 
conference  the  Examiner  and  the  parties,  including  Commission 
counsel,  should  be  prepared  to  discuss  (1)  the  possibility  of 
agreements  disposing  of  any  evidentiary  issues  raised  with 
respect  to  the  exhibits  previously  exchanged  between  the 
parties;  (2)  the  limitation  on  cumulative  evidence;  (3)  number 
of  witnesses  and  estimated  length  of  testimony;  (4)  need  for 
the  use  of  depositions;  and  (5)  any  other  matters  which  may 
aid  the  disposition  of  the  hearing. 

(d)  The  Hearing  Examiner  shall  endeavor  to  issue  an 
order  at  least  five  days  prior  to  the  date  for  commencement 
of  hearing  which  recites  the  action  taken  at  the  further 
conference;  the  date  for  the  hearing  on  the  applicants' 
affirmative  cases  which,  in  the  absence  of  special  circum¬ 
stances  warranting  greater  delay,  shall  not  be  later  than  the 
date  for  commencement  of  the  hearing  specified  by  the  Commis¬ 
sion;  agreements  reached  at  the  conference  and  any  other 
matters  relating  to  the  subsequent  course  of  the  hearing.  The 
orders  issued  by  the  Examiner  as  provided  for  herein  shall 
control  the  course  of  the  hearing  unless  modified  by  the 
Hearing  Examiner  for  cause  during  the  course  of  the  hearing 
or  by  the  Commission  upon  a  review  of  the  Hearing  Examiner's 
ruling. 

(e)  Unless  otherwise  provided  by  agreement  pursuant  to 
§  1.813(b),  or  by  order  of  the  Examiner  in  the  light  of  the 
circumstances  of  a  particular  case,  any  party  to  a  proceeding 
involving  application  for  authority  to  construct  broadcast 
facilities  shall  be  entitled,  upon  written  request  therefor, 
to  receive  from  any  other  party  to  the  proceeding  such 
detailed  information  relevant  to  the  proposals  of  such  other 
party  as  may  reasonably  and  timely  be  requested,  including 
information  respecting  the  cost  of  station  construction  and 
operation,  and  including  any  material  falling  within  the 
categories  hereinafter  specified: 

(1)  Background  and  experience. 

(2)  Integration  of  ownership  and  management. 

(3)  Past  operation  of  broadcast  stations. 

(4)  Programs. 

(5)  Studies  and  surveys. 

(6)  Studio,  transmitter,  and  auxiliary  broadcast 
equipment. 

(7)  Studio,  office,  and  transmitter  building 
facilities. 

(8)  Management  and  staffing  plans. 
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DOCKET  ENTRIES 

Date 

2-1-56  2  copies  of  Notice  of  Appeal  from  decision  and  order 

of  the  Federal  Communications  Commission  dated  Jan¬ 
uary  11,  1956. 

2-2-56  4  copies  of  Notice  of  California  Inland  Broadcasting  Com¬ 

pany  of  Intention  to  Intervene. 


Tr  1  l  Filed  March  15,  1956] 

STIPULATION  AT  PREHEARING  CONFERENCE 
Pursuant  to  Rule  38  (k)  of  the  Rules  of  this  Court,  the  parties 
hereto  agree  as  follows: 

1.  The  questions  presented  by  this  Appeal,  with  the  qualifications 
and  modifications  herein  noted,  are  as  follows: 

In  the  opinion  of  the  Appellant,  the  first  question  is  as  follows: 

I.  Whether,  in  view  of  the  requirements  of  due  process  and 
rights  of  an  applicant  before  the  Federal  Communications  Com¬ 
mission  to  a  comparative  consideration  with  its  competitor  on  the 
basis  of  a  record  compiled  at  a  hearing,  the  Commission  commit¬ 
ted  reversible  error  in  (a)  accepting  its  own  ex  parte  finding  as 
establishing  the  financial  qualifications  of  intervenor  to  construct 
and  operate  the  station  proposed  by  it,  (b)  refusing  to  include  an 
issue  which  would  permit  or  require  a  showing  by  intervenor  and 
appellant  concerning  their  financial  ability  to  construct  and  oper¬ 
ate  the  stations  proposed  respectively  by  them,  and  (c)  by  refus¬ 
ing  to  permit  appellant  to  test  the  financial  ability  of  intervenor 
to  construct  and  operate  the  station  proposed  by  it  by  the  intro¬ 
duction  of  evidence,  cross  examination  of  adverse  witnesses  or 
otherwise. 
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Tr  2  In  the  opinion  of  the  Appellee  and  the  Intervenor,  the  first  ques¬ 

tion  should  more  properly  be  phrased  as  follows: 

l.  On  the  basis  of  data  submitted  with  or  as  amendments 
to  applications  for  television  permits,  the  Commission  deter¬ 
mined  that  the  funds  which  both  applicants  represented  were 
available  to  them  were,  in  fact,  so  available.  It  included  as  an 
issue  in  the  comparative  hearing,  however,  the  question  as  to 
the  adequacy  of  those  funds  to  effectuate  the  respective  proposals 
of  the  parties.  Appellant  requested  that  the  issues  be  enlarged 
to  cover  the  question  of  availability  of  funds  as  well.  The  Com- 

r 

.  mission  found  that  appellant  had  failed  to  show  the  existence  of 

any  genuine  issue  of  material  fact  as  to  availability  and,  therefore, 
refused  appellant’s  request.  The  question  is  whether  the  Com¬ 
mission  committed  reversible  error  in  refusing  to  enlarge  the 

i 

issues  in  this  respect. 

n.  Whether,  under  the  circumstances  disclosed  by  the 
record  here,  the  vote  taken  by  the  Commission  on  its  action  of 
January  11,  1956,  granting  the  application  of  intervenor  and  deny- 

*  ing  that  of  appellant  amounted  to  legally  valid  action. 

The  appellee  and  intervenor  believe  that  appellant  is  precluded 
from  raising  the  second  issue  set  forth  above  because  of  its  failure  to 

* 

« 

comply  with  the  requirements  of  Section  405  of  the  Communications 
Act  with  respect  to  this  issue. 

m.  Whether,  in  the  comparative  hearing  on  the  competing 

i  applications  of  appellant  and  intervenor,  the  Federal  Communica¬ 

tions  Commission  properly  made  findings  and  conclusions  based 
on  substantial  evidence  as  to  all  relevant  and  significant  points 
of  difference  between  the  parties,  and  properly  evaluated  the 
record  and  these  points  of  difference  in  reaching  its  decision. 

Tr3  2.  Appellant  will,  serve  and  file  its  briefs  on  or  before  June  8, 

1956.  Appellee  and  intervenor  will  serve  and  file  their  briefs  on  or 
before  July  30,  1956.  Appellant’s  replies,  if  any,  will  be  served  and 
filed  on  or  before  August  30,  1956.  A  printed  Joint  Appendix  will  be 
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served  and  filed  on  or  before  September  15,  1956. 

3.  Only  such  parts  of  the  Notice  of  Appeal  as  may  be  designated 
by  any  party  shall  be  printed  in  the  Joint  Appendix. 

4.  All  references  in  briefs  to  record  material  shall  be  by  desig¬ 
nation  of  page  numbers  in  the  original  record  filed  with  this  Court. 

Such  record  page  numbering  shall  also  be  utilized  in  the  printed  Joint 
Appendix  in  addition  to  consecutive  numbering  of  thepgs.  of  the  Jt.  App. 
so  that  references  to  the  record  material  printed  in  the  Joint  Appendix 
may  be  readily  found. 

March  15,  1956.  /s/  Harold  D.  Cohen, 

Counsel  for  Appellant 

/s/  Richard  A.  Solomon, 

Counsel  for  Appellee 

/s/  Stanley  S.  Harris, 

Counsel  for  Intervenor. 


[Filed  March  15,  1956] 

Before:  Danaher,  Circuit  Judge. 

PREHEARING  ORDER 

Counsel  for  the  parties  appeared  before  Circuit  Judge  Danaher  for 
prehearing  conference  pursuant  to  Rule  38(k),  of  the  General  Rules  of 
this  Court,  and  counsel  having  submitted  their  stipulation  dated  March 
15,  1956,  and  the  stipulation  having  been  considered,  the  stipulation 
of  the  parties  is  hereby  approved,  and  it  is 

ORDERED  that  the  parties  proceed  according  to  the  stipulation 
and  that  this  order  and  the  stipulation  dated  March  15,  1956,  be  printed 
in  the  joint  appendix. 

Counsel  for  the  appellee  and  intervenor  having  agreed  upon  the 
following  apportionment  of  the  45  minutes  allowed  for  their  side  for 
oral  argument  on  the  merits  of  this  case  --  30  minutes  for  appellee  and 
15  minutes  for  intervenor—,  it  is  Further  Ordered  that  the  said  agree¬ 
ment  as  to  apportionment  of  time  be,  and  it  is  hereby  approved. 

/s/ Danaher  Dated:  March  15,  1956 
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Die  Commission  ia  seeking  in  the  questions  that  follow  information  as  to  contracts  and  armgauanta  as 
any  arrangements  or  negotiations,  written  or  oral,  which  relate  to  the  present  or  future  financing  of 
must  be  answered  in  the  light  of  this  instruction,  j  sV 

NOTE:  If  the  applicant  is  licensee  of  a  broadcast  station,  haring  on  file  with  the  CoMasaicn  an- 

Form  324)  showing  its  financial  position  within  the  past  12  months,  and  further,  if  the  uplicant, 
wants  either  in  the  before-mentioned  form,  or  in  some  other  connection  (see  Instruction  Cl  fo 
stantial  reduction  in  financial  position  has  occurred,  and  (2)  the  applicant  relies  upon  the 
defray  the  cost  of  the  proposed  construction,  the  following  need  not  Le  furnished: 

The  Exhibits  required  by  Paragraph  2;  the  information  required  in  Paragraph  3.  'xk 


1.  a.  Give  estimated  initial  costs  of  making  installation  for  which  application  is  made.  If  perfoos 
completed  work,  the  facta  as  to  such  contract  must  be  stated  in  lieu  of  estimates  as  to  the  uranHlH^ 
cost  shown  must  be  the  costs  in  place  and  ready  for  service,  including  the  amounts  for  labor,  saperv*-* 
and  freight.  _  _ 


Transmitter  proper 
including  tubes 


t  182, 290. 9U 


Acquiring  land 

Owned  and 
o  be  leased 


Antenna  system,  including  antenna- 

Frequency  and 

ground  system,  coupling  equipmsnt, 
transmission  line 

modulation  monitors 

t  60,210.81  * 

»  lt.7U8.20  * 

Other  items 
state  nature 


Total 


Give  estimated  coat  of 
operation  for 
first  year 


State  the  besis  of  the  estimates  in  (a)  above. 


s73,62l*.5<r  *511,01$. 2f  $  720,000.00 


Give  estimated 
revenues  for 
first  year 


780,000. 


1/  Includes  freight,  sales  tax  and  installation  costs  where  appropriate  and 
based  upon  contracts. 


2/  Contractors'  estimates. 


t isf  Sites 63 ’  *rav®1  10(1  hearin«  costs  based  upon 


e.  The  propoaed  construction  ia  to  be  financed  and  paid  for  in  the  following  manner  (including  specified  statements  as  to  the 
approximate  aount  to  be  met  and  paid  for  from  each  source).  Die  financial  plan  should  provide  for  eny  additional  construction 
costs  should  the  actual  cost  exceed  the  original  estimated  cost,  and  also  for  the  early  operation  of  the  station  in  the  event 
operating  expend  ahould  exceed  operating  revenue.:  ^  Exhibit  B-2 


Existing  Capital 

New  Capital 

Loans  from  banks 
or  others 

Profits 

Donations 

Credit,  deferred 
payments,  etc. 

Other  sources 
(specify) 

S 

$ 

$ 

S 

$ 

$ 

S 

2.  a.  Attach  as  Exhibit  No.  a  detailed  balance  sheet  of  applicant  as  at  the  close  of  a  month  within  90  days  of  the  date  of 

the  application  showing  applicant's  financial  position.  If  the  status  and  composition  of  miy  assets  and  liabilities  on  the  bal¬ 
ance  sheet  are  not  clearly  defined  by  their  respective  titles,  attach  as  Exhibit  No.  schedules  which  give  a  complete  an¬ 
alysis  of  such  items.  S06  iSOOdSa  SSlLblb  B**l 


b.  Attach  as  Exhibit  No.  a  statement  showing  the  yearly  net  income,  after  Federal  income  tax,  for  each  of  the  peat  2  years, 

received  by  applicant  from  the  various  types  of  activity  in  which  hesm*  engaged  or  from  any  other  source. 


3.  Furnish  the  following  information  with  respect  to  the  applicant  only.  If  the  answer  ia  “None”  to  any  or  all  i 
cally  so  state: 


a.  Amount  of  funds  on  deposit  in  bank  or  other 
depository 


b.  Name  and  address  of  the  bmik  in  which  deposited 


and  address  of  the  party  in  whose  name  the  money  ia  deposited 


d.  Conditions  of  deposit  (in  trust,  savings,  subject  to  check,  on  time  deposit,  who  may  draw  on  account  and  for  what  purpose, 
oTfOther  condition) 


e.  Whether  the  funds  were  deposited  for  the  specific  purpose  of  constructing  and  operating  the  station 
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AMENDED  EXHIBIT  B-l 


CALIFORNIA  INLAND  BROADCASTING  L FCC  June 

Co.  12,  1953] 

BALANCE  SHEET  May  31,  1953 


ASSETS: 


Current  Assets: 

Petty  Cash 

Cash  In  Bank-Checking  Acct. 

Funds  Set  Aside  for  Television: 
Cash  in  Bank -Special  Acct. 
Savings  Accts.  -  Bldg.  &  Loan 

Receivables: 

Accounts  Receivable 
Less  Bad  Debt  Reserve 
Accounts  Receivable  -  TV 
Closed  Circuit 
Receivable  from  Network 
Interest  Receivable 
Notes  Receivable 


$  50. 00 

48,426.99 

$  48,476.99 

$  25,225.35 

117,084.85  $142, 310. 20 


$  60,784.95 

2,063.39  $  58,721.56 

472.  00 
11,103.39 
2,832.93 
14,000.00 


TOTAL  CURRENT  ASSETS 


Fixed  Assets: 

Television  Equipment 
Less  Depr.  Res. 

Land  Improvements 
Less  Depr.  Res. 

Building 

Less  Depr.  Res. 
Transmitter  Plant  &  Equip¬ 
ment 

Less  Depr.  Res. 

Studio  Equipment 
Less  Depr.  Res. 

Office  Furn.  &  Fixt. 

Less  Depr.  Res. 
Leasehold  Improvements 
Less  Depr.  Res. 
Automobiles 
Less  Depr.  Res. 


$  86,486.72 
13,  850. 63 
$  6,  532.  80 

1,847.96 
$  32,571.46 
6,347.53 

$192, 834. 97 
98, 814. 87 
$  29,668.39 
21,634. 13 
$  16,129.16 
6, 480.  89 
$  10,891.57 
10,864.70 
$  5,  559. 26 

2,110.48 


$277,917.07 


$  72,636.09 
4,  684. 84 
26, 223. 93 

94, 020. 10 
8, 034. 26 
9,  648. 27 
26.  87 
3,448.78 


TOTAL  FIXED 
ASSETS 


$218,723.14 
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ASSETS:  (continued) 


Total  Current  Assets  Bal.  Brought  Forward 

$277,917.07 

Total  Fixed  Assets  Bal. 

Brought  Forward 

$218,723.14 

Other  Assets: 

Prepaid  Expense 

$ 

536.  62 

Spare  Parts 

1,782.42 

Prepaid  Insurance 

6,327.20 

Deposits 

6,272. 70 

Broadcast  Music  Stock 

220.00 

Organization  Expense 

16, 364. 18 

TOTAL  OTHER  ASSETS 

$  31,503.12 

KRFM  ASSETS 

$  43,003.50 

TOTAL  ASSETS 

$571,146.  83 

153  LIABILITIES: 

Accounts  Payable 

$  8,341.77 

Accrued  Property  Tax 

(559.81) 

Accrued  Federal  Income  Tax 

71,301.17 

Soc.  Sec.  Taxes  Payable 

990. 11 

Intercoast  Insurance  Assoc. 

(9.  90) 

Accrued  Tube  Replacement 

5,267.29 

Accrued  Insurance 

543.01 

Withholding  Taxes  Payable 

3,004.00 

Bonus  Due  President 

1,542.80 

Bonus  Due  Salesmen 

1,667.84 

Accrued  Interest  Expense 

520.66 

Notes  Payable  * 

50,578.00 

KFRE  CURRENT 

LIABILITIES  $143, 186.  94 

KRFM  LIABILITIES  599. 04 


TOTAL  CURRENT  LIABILITIES 

Notes  Payable -Bank  of 

America  $211, 418.  64 

Less  Current  as  shown 

above*  50, 578.00 

Long  Term  Notes  Payable- 
J.E.  Rodman,  Unsecured- 
Due  1957 

TOTAL  LIABILITIES 


$143,785.  98 

$160,840.64 

$110,000.00 
$414, 626. 62 
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Total  Liabilities  Bah  Brought  Forward 

CAPITAL: 

Capital  Stock 
Surplus  Credit,  4/30/53 

Profit  from  May  Operations 

TOTAL  LIABILITIES  &  CAPITAL 


$414, 626.  62 


$  97,259.52 
52,  813. 83 
$150,073.35 
6,  446.  86 


$156,  520.21 
$571,146. 83 


154  CALIFORNIA  INLAND  BROADCASTING  CO. 

Net  income  after  all  Federal  and  State  Taxes  for  the  past  two  (2) 
years  was  as  follows: 

1951  .  .  .  $56, 088.  82  (For  fiscal  year  7/1/50  to  6/30/51) 

1952  .  .  .  $55,918.92  (For  fiscal  year  7/1/51  to  6/30/52) 

Profit  before  income  taxes  for  the  corresponding  period  in  1951  was 

$147,  588. 82  and  for  1952,  $129, 918. 92. 

Shown  below  are  funds  on  deposit  in  various  places  together  with 
indications  of  condition  of  deposit.  The  President  and  Secretary-Treasurer 
are  authorized  to  draw  on  the  funds  for  any  purpose.  In  the  case  of  the 
Commercial  operating  account  shown  below  in  the  Bank  of  America  and 
the  FM  account  shown  below  in  the  Security  First  National  Bank,  Helen 
Johnson  and  Keith  Mealey  are  also  authorized  to  sign  checks  for  busi¬ 
ness  purposes. 

Condition  of  deposit  and 

Amount  Place  of  Deposit  description  of  account 

$48, 426. 99  Bank  of  America  Commercial -Operating  Account 

Main  Branch,  Fresno 

$25, 225. 35  Bank  of  America  Commercial-Television  Acct. 

Main  Branch,  Fresno  Funds 

$  2,448.15*  Security  First  Nat.  Bank  Commercial- FM  Operating 

ofL.A.  Fresno 


$107,084.85 

$10,000.00 

$193,185.34 


Fresno  Guarantee  Bldg.  Savings -Television  Funds 
Loan,  Fresno,  California 

Sequoia  Savings  and  Loan,  Savings-Television  Funds 
Fresno 


*  Included  on  Balance  Sheet  as  part  of  KRFM  assets. 
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155  AMENDED  EXHIBIT  B-2 
[FCC,  June  12,  1953] 

CALIFORNIA  INLAND  BROADCASTING  CO. 

Applicant  plans  to  finance  the  construction  and  operation  of  the 
proposed  station  from  current  funds,  additional  capital,  a  bank  loan, 
the  purchase  of  equipment  on  deferred  payments,  and,  if  necessary 
profits  from  the  operation  of  Station  KFRE. 

The  total  cost  of  the  proposed  construction  is  $511, 015.  29.  Of  this 
amount  $86,486.72  is  technical  equipment  which  the  applicant  has  pur¬ 
chased  and  for  which  it  has  made  payment,  leaving  a  balance  of 
$424, 528  .  57  to  be  financed. 

Of  the  total  of  $424,  528.  57,  $284, 262. 38  is  for  technical  equipment 
which  will  be  purchased  under  a  deferred  payment  plan  from  General 
Electric  and  the  remainder  of  $140, 266. 19  represents  immediate  cash 
requirements  upon  the  granting  of  the  construction  permit.  Under  its 
agreement  with  General  Electric  the  applicant  will  acquire  the  remaining 
technical  equipment  upon  making  a  down  payment  of  20%,  or  $56, 852. 48. 
Thus,  its  total  cash  requirements  at  the  time  the  construction  permit  is 
granted  will  be  $197, 118.  67. 

Reference  to  the  applicant's  attached  balance  sheet  will  disclose 
that  it  has  approximately  $134,000. 00  available  in  current  assets  above 
current  liabilities  and  has  made  deposits  on  equipment  in  excess  of 
$6,000. 

Mr.  William  Crossland,  who  owns  40%  of  the  outstanding  stock  of 
the  applicant,  has  subscribed  for  $100,000  of  its  authorized  but  unissued 

156  preferred  stock  which  subscription  is  callable  by  the  applicant 
upon  the  granting  of  the  application.  A  copy  of  Mr.  Crossland's  subscrip¬ 
tion  agreement,  together  with  his  balance  sheet  showing  his  financial 
ability  to  meet  his  subscription,  is  hereto  attached. 

In  October  of  1952  the  applicant  secured  a  loan  of  $250, 000  from 
the  Bank  of  America,  repayable  at  the  rate  of  $5,000.00  a  month,  in¬ 
cluding  interest  at  5%.  The  balance  remaining  due  upon  the  note  as  of 
May  31,  1953  is  slightly  less  than  212,000.00.  The  bank  has  agreed, 


as  is  indicated  by  a  copy  of  its  letter  hereto  attached,  to  lend  the  appli¬ 
cant  the  difference  between  $250,000  and  the  balance  remaining  due  on 
the  original  loan  of  this  amount  at  such  time  as  it  may  be  needed,  the 
total  amount  of  the  loan  to  be  repayable  at  the  rate  of  $5,000  per  month 
including  interest.  Thus,  there  is  presently  available  a  loan  from  the 
Bank  of  America  of  $38,000,  making  a  total  currently  available  to  the 
applicant  for  television  construction  and  operation  of  more  than 
$278,000,  or  approximately  $80,000  more  than  its  maximum  cash  re¬ 
quirements  at  the  time  of  the  granting  of  the  construction  permit.  As¬ 
suming  a  period  of  six  months  will  elapse  before  the  construction  permit 
is  granted  the  loan  available  from  the  bank  will  be  increased  by  approx¬ 
imately  $25,000,  thus  making  a  total  of  more  than  $300,000  available,  or 
an  excess  of  at  least  $100,000  over  the  cash  requirements  of  applicant 
at  the  time  the  permit  is  granted. 

In  summary  the  funds  available  to  the  applicant  will  exceed  its  cash 
requirements  at  the  time  of  the  granting  of  the  construction  permit  by 
more  than  $80,000  which  will  be  available  for  operating  capital. 

157  The  applicant’s  contract  with  General  Electric  provides  that  the  de¬ 

ferred  purchase  money  for  the  equipment,  $227,410.00,  will  be  paid  in 
monthly  installments  over  a  period  of  four  years  with  simple  interest 
at  5%  as  follows: 

15%  during  year  starting  90  days  after  delivery  of 

equipment; 

20%  payable  the  second  year; 

30%  payable  the  third  year; 

35%  payable  the  fourth  year. 

Under  this  agreement  it  will  be  necessary  for  the  applicant  to  pay 
to  General  Electric  during  the  first  18  months  after  delivery  of  equip¬ 
ment  a  total  of  approximately  $46, 000.  The  repayments  on  the  bank 
loan  during  the  first  18  months  after  the  granting  of  the  construction  per¬ 
mit  will  amount  to  $90, 000,  the  same  amount  that  the  applicant  will  have 
to  repay  the  bank  if  the  present  loan  is  not  increased.  Thus,  payments 
on  principal  of  the  bank  loan  and  suppliers  credit  aggregate  $136,000. 
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155  AMENDED  EXHIBIT  B-2 
[FCC,  June  12,  1953] 

CALIFORNIA  INLAND  BROADCASTING  CO. 

Applicant  plans  to  finance  the  construction  and  operation  of  the 
proposed  station  from  current  funds,  additional  capital,  a  bank  loan, 
the  purchase  of  equipment  on  deferred  payments,  and,  if  necessary 
profits  from  the  operation  of  Station  KFRE. 

The  total  cost  of  the  proposed  construction  is  $511,015.  29.  Of  this 
amount  $86,486.72  is  technical  equipment  which  the  applicant  has  pur¬ 
chased  and  for  which  it  has  made  payment,  leaving  a  balance  of 
$424,  528.  57  to  be  financed. 

Of  the  total  of  $424,  528.  57,  $284, 262. 38  is  for  technical  equipment 
which  will  be  purchased  under  a  deferred  payment  plan  from  General 
Electric  and  the  remainder  of  $140, 266. 19  represents  immediate  cash 
requirements  upon  the  granting  of  the  construction  permit.  Under  its 
agreement  with  General  Electric  the  applicant  will  acquire  the  remaining 
technical  equipment  upon  making  a  down  payment  of  20%,  or  $56, 852. 48. 
Thus,  its  total  cash  requirements  at  the  time  the  construction  permit  is 
granted  will  be  $197, 118.  67. 

Reference  to  the  applicant’s  attached  balance  sheet  will  disclose 
that  it  has  approximately  $134,000.00  available  in  current  assets  above 
current  liabilities  and  has  made  deposits  on  equipment  in  excess  of 
$6,000. 

Mr.  William  Crossland,  who  owns  40%  of  the  outstanding  stock  of 
the  applicant,  has  subscribed  for  $100,000  of  its  authorized  but  unissued 

156  preferred  stock  which  subscription  is  callable  by  the  applicant 
upon  the  granting  of  the  application.  A  copy  of  Mr.  Crossland’s  subscrip¬ 
tion  agreement,  together  with  his  balance  sheet  showing  his  financial 
ability  to  meet  his  subscription,  is  hereto  attached. 

In  October  of  1952  the  applicant  secured  a  loan  of  $250, 000  from 
the  Bank  of  America,  repayable  at  the  rate  of  $5,000.00  a  month,  in¬ 
cluding  interest  at  5%.  The  balance  remaining  due  upon  the  note  as  of 
May  31,  1953  is  slightly  less  than  212,000.00.  The  bank  has  agreed, 
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as  is  indicated  by  a  copy  of  its  letter  hereto  attached,  to  lend  the  appli¬ 
cant  the  difference  between  $250,000  and  the  balance  remaining  due  on 
the  original  loan  of  this  amount  at  such  time  as  it  may  be  needed,  the 
total  amount  of  the  loan  to  be  repayable  at  the  rate  of  $5, 000  per  month 
including  interest.  Thus,  there  is  presently  available  a  loan  from  the 
Bank  of  America  of  $38,000,  making  a  total  currently  available  to  the 
applicant  for  television  construction  and  operation  of  more  than 
$278,000,  or  approximately  $80,000  more  than  its  maximum  cash  re¬ 
quirements  at  the  time  of  the  granting  of  the  construction  permit.  As¬ 
suming  a  period  of  six  months  will  elapse  before  the  construction  permit 
is  granted  the  loan  available  from  the  bank  will  be  increased  by  approx¬ 
imately  $25,000,  thus  making  a  total  of  more  than  $300,000  available,  or 
an  excess  of  at  least  $100,000  over  the  cash  requirements  of  applicant 
at  the  time  the  permit  is  granted. 

In  summary  the  funds  available  to  the  applicant  will  exceed  its  cash 
requirements  at  the  time  of  the  granting  of  the  construction  permit  by 
more  than  $80, 000  which  will  be  available  for  operating  capital. 

157  The  applicants  contract  with  General  Electric  provides  that  the  de¬ 

ferred  purchase  money  for  the  equipment,  $227,410.00,  will  be  paid  in 
monthly  installments  over  a  period  of  four  years  with  simple  interest 
at  5%  as  follows: 

15%  during  year  starting  90  days  after  delivery  of 

equipment; 

20%  payable  the  second  year; 

30%  payable  the  third  year; 

35%  payable  the  fourth  year. 

Under  this  agreement  it  will  be  necessary  for  the  applicant  to  pay 
to  General  Electric  during  the  first  18  months  after  delivery  of  equip¬ 
ment  a  total  of  approximately  $46, 000.  The  repayments  on  the  bank 
loan  during  the  first  18  months  after  the  granting  of  the  construction  per¬ 
mit  will  amount  to  $90, 000,  the  same  amount  that  the  applicant  will  have 
to  repay  the  bank  if  the  present  loan  is  not  increased.  Thus,  payments 
on  principal  of  the  bank  loan  and  suppliers  credit  aggregate  $136,000. 


The  applicant  now  is  entitled  to  tax  deductions  for  depreciation  of 
fixed  assets  now  owned  by  it  in  the  amount  of  approximately  $3, 700  per 
month,  which  will  amount  to  a  tax-free  recovery  of  cash  in  the  amount 
of  approximately  $66,  600  over  the  period  of  18  months.  The  minimum 
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deductions  for  depreciation  on  the  new  television  assets  to  be  acquired 
will  be  $5,000  per  month.  Assuming  this  equipment  is  delivered  within 
3  months  after  the  construction  permit  is  granted,  the  tax-free  recovery 

*  of  cash  over  the  balance  of  the  18  month  period  will  be  $75,000.  As¬ 
suming,  therefore,  that  the  total  business  of  the  applicant  operates  at 

158  a  profit  during  this  period,  applicant  would  have  available  without 

reliance  on  profits  $141,  600  to  cover  payment  of  principal  on  the  bank 
loan  and  supplier  credit,  which,  as  heretofore  stated,  aggregates  $136,000. 

m 

,  The  average  profit  before  taxes  and  after  depreciation  of  the  appli¬ 

cant’s  business  for  the  three  fiscal  years  ending  June  30,  1951,  June  30, 
1952  and  June  30,  1953  is  approximately  $140,000  per  year.  For  the 
18  month  period  in  question  this  would  amount  to  a  net  income  after  de- 

*  preciation  and  before  taxes  of  $210, 000.  This  net  income  will  be  re¬ 
duced  by  the  following  expense  deductions: 

1.  Depreciation  on  new  television  equipment  -  $  75,000 

2.  Interest  paid  on  bank  loan  (at  6%)  -  $  18, 225 

3.  Interest  on  deferred  payments  (at  5%)  -  $  14,705 

Total  Additional  Expense  Deductions  -  $107,925 

Thus,  the  applicant  will  realize  net  income  after  depreciation  and 
before  taxes  of  $32,075  which,  together  with  the  $80,000  working  capital 
stated  above,  will  be  available  to  cover  a  deficit  between  operating 
income  and  operating  costs  during  the  first  year  of  operation. 

The  applicant  estimates  that  the  cost  of  operating  the  proposed 
television  station  the  first  year,  including  depreciation,  will  be 
$720,000  and  the  revenues  will  be  at  least  $780,000. 


STOCK  SUBSCRIPTION  AGREEMENT 

159  WHEREAS,  the  undersigned  Wm.  C.  Crossland,  sometimes  herein¬ 

after  referred  to  as  Subscriber,  is  the  owner  of  certain  shares  of  the 
common  stock  of  California  Inland  Broadcasting  Co. ,  a  California 
corporation,  sometimes  hereinafter  referred  to  as  Corporation,  and 
the  parties  hereto  desire  to  provide  for  the  continued  prosecution  of  an 
application  for  a  permit  to  construct  and  operate  a  television  broadcast¬ 
ing  station  at  Fresno,  California,  on  Channel  12,  and  for  the  sale  of 
p  referred  stock  of  the  corporation  under  the  conditions  hereinafter  pro¬ 
vided  for, 

IT  IS  HEREBY  AGREED  AS  FOLLOWS: 

Corporation  agrees  to  continue  to  prosecute  its  application  for  the 
television  permit  hereinabove  referred  to  and  in  consideration  thereof 
and  other  valuable  considerations,  Subscriber  agrees  to  subscribe  for 
One  Hundred  Thousand  Dollars  ($100,000.00)  of  preferred  stock  of  said 
corporation  in  the  event  Corporation  decided  that  said  sum  or  any  sum  in 
excess  thereof  is  necessary  for  the  proposed  construction  and  operation 
of  said  television  broadcasting  station,  and  provided  further  that  said 
Corporation  is  issued  a  permit  to  issue  and  sell  shares  of  its  preferred 
stock  by  the  Division  of  Corporations,  Department  of  Investment  of  the 
State  of  California.  The  price  of  said  stock  shall  be  as  set  forth  in  the 
permit  for  the  issuance  and  sale  thereof  by  the  Division  of  Corporations, 
Department  of  Investment  of  the  State  of  California.  For  the  purpose  of 
evidencing  his  ability  to  purchase  said  stock,  there  is  attached  hereto 
the  financial  statement  of  Subscriber.  Subscriber  agrees  that  he  will, 
if  necessary,  sell  or  dispose  of  such  assets  reflected  in  said  financial 
statement  or  borrow  against  the  same,  should  it  be  necessary  for  him 
to  do  so  in  order  for  him  to  obtain  the  funds  with  which  to  purchase  the 
160  shares  in  question. 

Dated  this  27th  day  of  May,  1953. 

/s/Wm.  C.  Crossland,  Subscriber 
CALIFORNIA  INLAND  BROADCASTING  CO. 

By  /  s/  Paul  R.  Bartlett 

Its  President  Corporation 
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FINANCIAL  STATEMENT  OF  WM.  C.  CROSSLAND 


May  26th,  1953 

ASSETS: 

Liquid  Assets: 

Cash  in  Savings  Accounts,  bonds  and 

liquid  stocks,  in  excess  of  $  49,000.00 

Common  Stock  of  California  Inland  Broad¬ 
casting  Co.  (KFRE)  40%  interest,  in  ex¬ 
cess  of  $120,000.00 

Common  and  Preferred  stock  of  Central 

Valley  Pipe  Co. ,  11%  interest  at  book 

value,  in  excess  of  40,000.00 

Real  Estate 

Farming  land,  unencumbered,  in  excess 
of  325,000.00 

Home  and  other  real  estate,  unencum¬ 
bered,  in  excess  of  75,000.00 


Total  Assets,  in  excess  of  $609,000.00 

LIABILITIES: 

None  (except  for  accruing  income  and  other 
taxes  not  yet  due) 


162  BANK  OF  AMERICA 

Trust  and 

National  Savings  Association 
Fresno  Main  Office 


Fresno  17,  California 
June  9,  1953 

California  Inland  Broadcasting  Co. , 

T.  W.  Patterson  Building, 

Fresno,  California. 

Gentlemen: 

This  refers  to  our  recent  conversation  concerning  the  availability  of 
a  loan  from  us  to  be  used  by  you  in  the  construction  and  operation  of  a 
television  broadcast  station  at  Fresno.  It  is  our  understanding  that  you 
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anticipate  favorable  action  on  your  application  now  pending  before  the 
Federal  Communications  Commission  during  the  Calendar  year  1954. 

In  connection  with  the  redemption  by  you  of  a  portion  of  the  out¬ 
standing  capital  stock,  this  bank  loaned  you  $250,000,  represented  by 
your  promissory  note  of  October  25,  1952,  repayable  at  the  rate  of 
$5000  per  month  including  interest  at  5%.  As  of  this  date  the  balance 
still  unpaid  upon  said  note  is  $211,418.  64,  you  having  made  repayments 
in  excess  of  those  required. 

I  am  authorized  to  advise  you  that  at  any  time  during  the  period 
beginning  now  and  ending  January  1,  1955,  this  bank  will  lend  you  a 
sum  equal  to  the  difference  between  $250,000  and  the  balance  remain¬ 
ing  due  at  that  time  on  the  original  $250,000  loan  of  October  25,  1952. 

If  you  take  advantage  of  this  loan  commitment  the  existing  loan  will  be 
replaced  by  a  new  note  for  $250,000  or  such  lesser  figure  as  may  be 
appropriate,  the  new  loan  to  be  repayable  at  the  rate  of  $5000  per  month, 
including  interest.  The  interest  rate  will  be  that  prevailing  at  the  time 
the  new  note  is  executed  but  will  be  not  less  than  5%  and  not  more  than 
6%  per  annum. 

This  commitment  is  made  with  the  understanding  that  at  the  time 
the  additional  loan  is  made  the  then  current  position  and  earnings  of  the 
corporation  shall  be  equal  to  or  better  than  those  existing  at  the  present 
time. 

If  by  January  1,  1955  you  have  not  been  authorized  to  construct  a 
television  station  at  Fresno,  then  this  bank  will  be  glad  to  consider  your 
request  for  an  extension  of  time  on  this  commitment. 

Very  truly  yours, 

/s/  R.  L.  Rehorn, 

V  ice  -Pres  ident  and 
Manager. 


RLR:A 
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FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.C. 

July  17,  1953 

8320 


California  Inland  Broadcasting  Co. 
c/o  PaulR.  Bartlett 
T.W.  Patterson  Building 
Fresno,  California 

Gentlemen: 

This  will  supplement  our  letter  of  September  10,  1952,  in  which 
you  were  notified  that  your  application  (BPCT-413)  requesting  a  construc¬ 
tion  permit  for  a  new  television  station  to  operate  on  Channel  12  in  Fresno, 
California,  was  mutually  exclusive  with  the  application  of  KARM,  The 
George  Harm  Station  (BPCT-1061)  and  that  a  hearing  appeared  to  be 
necessary. 

Further  review  of  your  application  has  raised  questions  concern¬ 
ing  the  following  matters: 

(1)  It  appears  from  your  application  that  you  propose  to  finance 
the  cost  of  construction  and  operation  of  the  television  station,  in 
part,  with  deferred  payments.  It  is  noted,  however,  that  you  have 
not  submitted  an  agreement  from  an  equipment  manufacturer, 
showing  amount  and  terms,  from  which  it  can  be  concluded  that 

the  deferred  payment  plan  which  you  specify  is  available  to  you. 

(2)  It  appears  from  your  application  that  you  propose  to  erect 
your  antenna  adjacent  to  the  present  antenna  site  of  KRFM  (FM). 

The  geographical  coordinates  which  you  specify  for  this  site  do 
not  agree  with  the  coordinates  by  USC  &  GS,  which  uses  this  site 
as  a  triangulation  point. 

The  above  matters  raise  questions  as  to  your  financial  and  technical 
qualifications  to  construct  and  operate  the  proposed  television  broad¬ 
cast  station.  Accordingly,  they  will  be  the  subject  of  inquiry  by  the 
Commission  at  the  proposed  hearing. 

This  letter  is  being  written  to  you  in  accordance  with  the  provi¬ 
sions  of  Section  309  (b)  of  the  Communications  Act  of  1934,  as  amended. 


15 

Any  reply  you  wish  to  make  should  be  filed  with  the  Commission  in 

triplicate  within  twenty  days  from  the  date  of  this  notice.  Upon  receipt 

176  of  any  such  reply,  the  Commission  will  determine  whether  the 

matters  mentioned  above  have  been  resolved.  If  it  is  unable  so  to  find, 

it  will  place  these  matters  in  issue  at  the  proposed  hearing. 

Very  truly  yours, 

T.J.  Slowie 
Secretary 

[Mailed  by  Jul.  17,  1953] 


178  [  FCC,  Aug.  5,  1953] 

AMENDMENT 

The  application  of  California  Inland  Broadcasting  Co.  (File  No. 
BPCT-413)  for  construction  permit  for  a  new  television  station  to  oper¬ 
ate  on  Channel  12  at  Fresno,  California,  is  hereby  amended  in  the  follow¬ 
ing  respects: 

1.  Incorporate  as  a  part  of  Amended  Exhibit  B-2  the  attached 
letter  of  July  22,  1953  from  General  Electric  Company  to  California 
Inland  Broadcasting  Co. 

2.  Amend  Sections  V-C  and  V-G  and  the  engineering  reports 
in  conformity  with  the  attached  Sections  V-C  and  V-G  and  Exhibit 
E-3. 

California  Inland  Broadcasting  Co. 

By:  /s/  Paul  R.  Bartlett 
President 

Subscribed  and  sworn  to  before  me  this  3rd  day  of  August,  1953. 

/s/  Helen  Johnson 
Notary  Public 


*  *  *  * 
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188  [FCCSep.  15,  1953] 

AMENDMENT 

The  application  of  California  Inland  Broadcasting  Co.  for  a  com¬ 
mercial  television  Construction  permit  at  Fresno,  California  (File  No. 
BPCT-413)  is  hereby  amended  or  amended  further  in  the  following  re¬ 
spects. 

1.  Substitute  the  attached  pages  2,  3,  and  4  of  Section  II 
(FCC  form  301)  for  the  same  numbered  pages  now  on  file. 

2.  Substitute  the  attached  page  1  of  Section  m  (FCC  form 
301)  for  the  same  numbered  page  now  on  file. 

3.  Add  to  Amended  Exhibit  B-2  the  attached  supplemental 
statement  titled  ’’Additional  statement  to  amended  Exhibit  B-2”. 

4.  Substitute  the  attached  pages  1,  2,  and  3  of  Section  IV 
(FCC  form  301)  for  the  same  numbered  pages  now  on  file. 

5.  Substitute  amended  exhibit  C-l  (Dated  Sept.  3,  1953) 
attached  hereto  for  the  same  numbered  Exhibit  now  on  file. 

6.  Substitute  amended  exhibit  C-3  (Dated  Sept.  3,  1953)  at¬ 
tached  hereto  for  the  same  numbered  exhibit  now  on  file. 

California  Inland  Broadcasting  Co. 

By  /s/  Paul  R.  Bartlett 
President 

*  *  * 
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[Broadcast  Application 


FINANCIAL  QUALIFICATIONS 
OF  BROADCAST  APPLICANT 


ERAL  COMMUNICATIONS 
Name  of  Applicant 


Secti< 


I  California  Inland  Broadcasting  Company 

The  Gmmiaaion  ia  seeking  in  the  questions  that  follow  information  as  to  contracts  md  arrangements  no*  in  existence,  aa  wall  as 
any  arrangements  or  negotiations,  written  or  oral,  which  relate  to  the  present  or  future  financing  of  the  station;  the  queatiau 
must  be  answered  in  the  light  of  this  instruction. 

NOTE:  If  the  applicant  ia  licensee  of  a  broadcast  station,  having  on  file  with  the  Coondsaion  an  Annual  Financial  Report  (PCC 
For*  324)  showing  its  financial  position  within  the  pest  12  months,  and  further,  if  the  applicant  has  filed  yearly  income  state¬ 
ments  either  in  the  before-mentioned  fora,  or  in  some  other  connection  (see  Instruction  E)  for  the  past  2  years,  and  (1)  no  sub¬ 
stantial  reduction  in  financial  position  has  occurred,  and  (2)  the  applicant  relies  upon  the  financial  position  therein  shown  to 
defray  the  cost  of  the  proposed  construction,  the  following  need  not  be  furnished: 

The  Exhibits  required  by  Paragraph  2;  the  information  required  in  Paragraph  3. 


1.  a.  Give  estimated  initial 
completed  work,  the  facts  as 
coat  shown  mast  be  the  coats 
and  freight. _ 

Transmitter  proper  #  . 
including  tubes  ilj 


,  196,316.21 

Acquiring  land  j 


costs  of  making  installation  for  which  application  is  made.  If  performed  under  a  contract  for  the 
to  such  contract  oust  be  stated  in  lieu  of  estimates  as  to  the  several  itams.  In  any  event,  the 
in  place  and  ready  for  service,  including  the  amounts  for  labor,  supervision,  materials,  supplies 


Antenna  system,  including  antenna- 
ground  system,  coupling  equipment, 
transmission  line  £ -Q 

,  60,790.33 


Frequency  and 
modulation  monitors 


,2,058.50 


Acquiring  or  • 

Other  items 

Total 

Give  estimated  cost  of 

constructing 
buildings  {£) 

and  remodel¬ 

state  nature^  ^ 

operation  for 
first  year 

ling,  60, 000.  CX 

1  , 68,296.24 

_ . 

*579,057.4 

>  ,770,000.00 

Owned  and  tc  buiHiiv  (2) 
be  leased  “d  remodel- 
,  l^g,60,000.0<>  $  68 


b.  State  the  basis  of  the  estimates  in  (a)  above. 


Studio  technical  equipaant, 
microphones,  transcription 
equipment,  etc.  £  ^ 

,  191,596.111. 


Give  estimated 
revenues  for 
first  year 


,  820,000  .C 


Includes  freight,  sales  tax  and  Installation  costs  where  appropriate  and 
based  upon  contracts. 

Contractor^  estimates 

Includes  office  equipment,  STL,  fees,  travel,  hearing  costs  and  miscellan¬ 
eous  items  "based  upon  contracts  and  applicant* s  estimates. 


c.  The  proposed  construction  is  to  he  financed  and  paid  for  in  the  following  manner  (including  specified  statements  as  to  the 
approximate  amount  to  be  met  and  paid  for  from  each  source).  The  financial  plan  should  provide  for  miy  additional  construction 
costs  should  the  actual  cost  exceed  the  original  estimated  coat,  and  also  for  the  early  operation  of  the  station  in  the  event 
opiating  expend  should  exceed  operating-revenue:  ^  affl9nfled  3 


Existing  Capital 


New  Capital 

Loans  from  bonks 
or  others 

Profits 

Donations 

Credit,  deferred 
payments,  etc. 

$ 

$ 

$ 

S 

t 

Othar  source* 
(•pacify) 


2.  a.  Attach  as  Eihibit  No.  s  detailed  balance  sheet  of  spplicmt  as  at  the  close  of  •  month  within  90  days  of  the  date  of 

the  application  showing  applicant's  financial  position.  If  the  states  and  composition  of  my  assets  and  liabilities  on  the  bal¬ 
ance  sheet  are  not  clearly  definod  by  their  respective  titles,  attach  aa  Exhibit  No.  schedules  which  give  a  complete  an¬ 
alysis  of  such  items.  f'  "  *  *  ” 


b.  Attaches  Exhibit  No.  a  star —ant  showing  the  yearly  net  income,  after  Federal  income  tex,  foreech  of  the  peet  2  years, 

received  by  applicant  from  the  various,  t^a^of  y^iv^y^jn  ^e  fy*  engaged  or  from  any  other  source. 


3.  Furnish  the  following  information  with  respect  to  the  applicant  only.  If  the  answer  ia  "None’*  to  any  or  all  items,  specifi¬ 
cally  so  state:  See  amended  Exhibit  B-l 


b.  Name  and  address  of  the  bank  in  which  deposited 


s.  Amount  of  funds  on  deposit  in  bank  or  other 
depository 


c.  Name  and  address  of  the  party  in  whose 


the  money  is  deposited 


d.  Conditions  of  deposit  (in  trust,  savings,  subject  to  check,  on  time  deposit,  who  asy  draw  on  account  and  for  what  purpose, 
or  other  cmdition) 


e.  Whether  the  funds  ware  deposited  for  the  specific  purpose  of  constructing  and  operating  the  station 


! 


197  [FCC,  Sep.  15,  1953] 


California  Inland  Broadcasting  Co. 
Amended  Exhibit  B-2 
Prepared  September  3,  1953 
SUPPLEMENTAL  STATEMENT  TO  AMENDED  EXHIBIT  B-2 
The  amendment  to  which  this  supplemental  statement  is  attached 
contemplates  a  proposed  increase  in  the  applicants  construction  costs 
from  $511,015.29  to  $579,057.42,  or  an  overall  increase  of  $71,391.79. 

It  will  be  seen  that  the  revised  construction  costs  shown  in  para¬ 
graph  la  of  new  Page  1,  Section  III  reflect  somewhat  lower  costs  for 
certain  items.  However,  additional  new  equipment  planned  to  be  pur¬ 
chased  from  the  General  Electric  Company  under  the  same  terms  as 
the  other  equipment  outlined  in  amended  Exhibit  B-2  which  this  state¬ 
ment  supplements  will  cost  an  additional  $72,  696.  58.  The  revised  cost 
figures  result  in  the  following  changes  in  cash  requirements  from  those 
shown  in  paragraph  3  of  Amended  Exhibit  B-2.  The  balance  of  the  cost 
figures  after  deducting  the  cost  of  equipment  already  purchased  and  on 
hand  in  the  amount  of  $86, 486. 72  is  $492, 570. 70.  The  difference  be¬ 
tween  that  amount  and  the  total  General  Electric  equipment  cost  of 
$356, 958.  96  is  $135, 611.74  representing  immediate  cash  requirements 
upon  the  grant  of  the  construction  permit.  A  down  payment  of  20%  of 
the  total  GE  equipment  cost  amounting  to  $71, 391. 79  added  to  the  above 
cash  requirement  figure  makes  a  total  of  $207, 003.  53  cash  requirements 
at  the  time  the  construction  permit  is  granted  or  approximately  $10,000.00 
more  than  shown  in  Amended  Exhibit  B-2. 

From  the  showing  already  made  in  Amended  Exhibit  B-2  it  is  ap¬ 
parent  that  the  applicant  will  have  sufficient  funds  on  hand  to  meet  its 
commitments,  with  respect  to  the  additional  costs  of  construction. 
Nevertheless,  the  applicant  has  arranged  for  an  additional  loan  of 
$50, 000. 00  from  the  Bank  of  America  should  such  funds  be  necessary 
and  this  additional  loan  commitment  is  evidenced  by  a  letter  from  the 
Bank  of  America  attached  hereto. 
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198  BANK  OF  AMERICA 

Trust  and 

National  Savings  Association 
Fresno  Main  Office 


[  FCC,  Sep.  15,  1953] 

i 

Mr.  Paul  R.  Bartlett,  President, 
California  Inland  Broadcasting  Co. , 
T.W.  Patterson  Building, 

Fresno,  California. 

Dear  Mr.  Bartlett: 


Fresno  17,  California 
September  2,  1953 


This  will  serve  to  modify  my  letter  of  June  9,  1953  addressed  to 

i 

your  company  in  which  we  agreed  to  readvance  you  certain  sums  which 
have  been  repaid  under  our  previous  loan  agreement. 

In  view  of  the  fact  you  now  believe  you  may  need  additional  funds 
for  construction  or  operating  purposes  in  connection  with  your  television 
station,  we  are  prepared  to  increase  the  total  amount  of  your  loan  to 

j 

$300,000.  This  means  we  are  prepared  to  lend  you  $50,000  more  than 
was  contemplated  in  our  original  letter  of  June  9,  1953. 

All  other  terms  of  the  loan  would  be  as  outlined  in  my  letter  of 
June  9,  1953. 

Very  truly  yours, 


RLR:A 


/s/  R.  L.  Rehorn, 

Vice-President  and  Manager 
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232  Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 

In  re  Applications  of  ) 

CALIFORNIA  INLAND  BROADCASTING  CO.  ]  Docket  No.  9050 
Fresno,  California  j  File  No.  BPCT-413 

KARM,  THE  GEORGE  HARM  STATION  )  Docket  No.  10650 
Fresno,  California  )  File  No.  BPCT-1061 

For  Construction  Permits  for  new  l 

Television  Stations  j 

ORDER 

At  a  session  of  the  Federal  Communications  Commission  held  at 
its  offices  in  Washington,  D.  C. ,  on  the  20th  day  of  August,  1953; 

The  Commission  having  under  consideration  the  above-entitled 
applications,  each  requesting  a  construction  permit  for  a  new  television 
broadcast  station  to  operate  on  Channel  12  in  Fresno,  California;  and 

IT  APPEARING,  That  the  above- entitled  applications  are  mutually 
exclusive  in  that  operation  by  more  than  one  applicant  would  result  in 
mutually  destructive  interference;  and 

IT  FURTHER  APPEARING,  That  pursuant  to  Section  309(b)  of  the 
Communications  Act  of  1934,  as  amended, }  the  above-named  applicants 
were  advised  by  letters  dated  September  10,  1952,  July  17,  1953, 
and  August  12,  1953,  that  their  applications  were  mutually  exclusive; 
that  a  hearing  would  be  necessary,  that  certain  questions  were  raised 
as  a  result  of  deficiencies  of  a  financial  and  technical  nature  in  their 
applications;  and  that  KARM,  The  George  Harm  Station,  was  also 
advised  by  the  letters  of  July  17,  1953,  and  August  12,  1953,  that  the 
question  of  whether  its  proposed  antenna  system  and  site  would  con¬ 
stitute  a  hazard  to  air  navigation  was  unresolved;  and 

IT  FURTHER  APPEARING,  That  upon  due  consideration  of  the 
above -entitled  applications,  the  amendments  filed  thereto,  and  the 
replies  to  the  above  letters,  the  Commission  finds  that  under  Section  309(b) 
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of  the  Communications  Act  of  1934,  as  amended,  a  hearing  is  mandatory; 
that  California  Inland  Broadcasting  Co. ,  is  legally,  financially  and 
technically  qualified  to  construct,  own  and  operate  a  television  broad¬ 
cast  station;  and  that  KARM,  The  George  Harm  Station,  is  legally  and 
technically  qualified  to  construct,  own  and  operate  a  television  broadcast 
station; 

IT  IS  ORDERED,  That  pursuant  to  Section  309(b)  of  the  Com¬ 
munications  Act  of  1934,  as  amended,  the  above -entitled  applications 
are  designated  for  hearing  in  a  consolidated  proceeding  to  commence 
at  10:00  AM  on  September  21,  1953,  in  Washington,  D.C.,  upon  the 
following  issues: 

1.  To  determine  whether  KARM,  The  George  Harm  Station, 
is  financially  qualified  to  construct,  own  and  operate  its 
proposed  television  broadcast  station. 

2.  To  determine  on  a  comparative  basis  which  of  the  operations 
proposed  in  the  above- entitled  applications  would  better 
serve  the  public  interest,  convenience  and  necessity  in 

the  light  of  the  record  made  with  respect  to  the  significant 
differences  between  the  applications  as  to: 

(a)  The  background  and  ejqperience  of  each  of 
the  above-named  applicants  having  a  bearing  on 
its  ability  to  own  and  operate  the  proposed  tele¬ 
vision  station. 

(b)  The  proposals  of  each  of  the  above-named  ap¬ 
plicants  with  respect  to  the  management  and  opera¬ 
tion  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each 
of  the  above- entitled  applications. 

FEDERAL  COMMUNICATIONS  COMMISSION 

Wm.  P.  Massing 

Acting  Secretary 


Released:  August  25,  1953 
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EXCERPTS  FROM  TRANSCRIPT  OF  PROCEEDINGS 


303 

304 


305 


Monday,  September  28,  1953 

The  Presiding  Officer:  There  is  only  one  thing  that  is  missing 
here  and  that  is  the  matter  which  is  presently  before  the  Commission 

on  the  petition  to  enlarge  the  issues.  You  indicated  that  you 
would  be  perfectly  willing  to  give  Mr.  Smith  all  of  your  construction 
costs,  equipment  costs. 

Mr.  Pierson:  Mr.  Examiner,  I  believe  that  he  has  a  right  to 
discover  that  information  from  us.  And  I  may  be  saying  this  to  my 
prejudice  at  a  later  stage  of  the  case.  I  do  not  believe  he  has  a  right 
to  force  it  as  an  issue,  until  he  himself  can  say  that  he  has  substantial 
doubt  and  convinces  us  that  it  is.  And  I  am,  therefore,  prepared  to 
state  that  if  it  is  a  reciprocal  arrangement  that  we  will  be  willing  to 
give  him  all  of  the  information  that  we  now  have  on  our  finances  and 
answer  ever  question  that  we  can  with  respect  to  them. 

Mr.  Smith:  Well,  contending  as  they  do  that  finances  are  an 
important  issue  in  this  case,  I  want  to  add  to  the  exhibits  to  be  ex¬ 
changed. 

The  Presiding  Officer:  Proceed. 

Mr.  Smith:  Unfortunately,  I  am  not  prepared  to  recite  them  in 
any  great  detail  at  this  time,  but  I  believe  an  exhibit  should  be  exchanged 
showing  the  breakdown  of  costs,  capital  expenditures;  showing  the 
amount  of  money  which  would  be  expended  at  the  time  each  station  was 
ready  to  go  on  the  air,  showing  the  amount  of  money  which  the  staff 
proposed  would  cost;  showing  the  amount  of  money  to  be  spent  on  pro¬ 
gramming,  the  amount  to  be  expended  for  film,  rather  detailed  — 

Mr.  Pierson:  Payrolls  ? 

Mr.  Smith:  No,  not  payrolls  alone,  but  it  is  a  small  part  of  it. 

♦ 

Mr.  Pierson:  The  program  costs  in  detail  ? 

Mr.  Smith:  The  costs  of  operation. 

Mr.  Pierson:  Mr.  Examiner,  I  have  no  objection,  as  I  say,  to 

submitting  that  information  to  Mr.  Smith. 

*  *  *  *  * 


♦ 
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343  Washington,  D.  C. 

November  2,  1953 

♦  *  *  *  *  * 

345  Mr.  Pierson:  Mr.  Examiner,  it  might  be  appropriate  at  the 
outset  for  me  to  raise  two  questions. 

One  is  with  respect  to  the  Examine r's  order  entitled,  T’First 
Order  Controlling  Conduct  of  Hearing,  "  and  issued  under  date  of 
October  9,  1953. 

On  page  3  under  numbered  paragraph  4,  the  Examiner  lists 
exhibits  that  the  parties  have  agreed  to  exchange  by  title  and  a  brief 
description  of  the  contents. 

Under  subparagraph  H  it  described  financial  information  with 
respect  to  both  applicants. 

We  made  clear  at  the  first  hearing  conference  that  in  order  to 
make  certain  that  the  opposing  applicant  had  full  information  with  respect 
to  our  proposed  method  of  financing  and  our  estimated  cost  of  construc¬ 
tion  and  operation  in  support  of  his  pending  petition  that  we  were  willing 
to  exchange  that  information.  We  were  careful  to  point  out  that  we  were 
not  admitting  by  that  exchange  that  it  was  relevant  as  yet  to  this  pro- 

346  ceeding.  And  I  merely  want  to  make  sure  that  our  acceptance 
of  the  order  and  the  exchange  to  which  the  parties  agreed  does  not 
mean  that  we  are  proposing  financial  qualifications  exhibits  which  we 
submitted  as  evidence  in  the  proceeding  or  are  tendering  the  issue. 

The  Presiding  Officer:  It  is  my  recollection  that  the  agreement 
we  reached  on  September  28  concerning  the  exchange,  that  such  infor¬ 
mation  would  be  exchanged  on  a  mutual  exchange  basis;  that  to  the 
extent  that  the  information  exchanged  furnished  the  competing  applicant 
more  information  or  more  comprehensive  information  of  the  proposals 
of  the  other  applicant,  to  that  extent  it  would  facilitate  the  conduct  of 
the  hearing,  but  that  unless  and  except  the  parties  at  this  conference 
this  morning  wish  to  place  that  as  an  issue  on  which  the  parties  rely, 
that  we  can  forget  and  eliminate  all  matters,  all  of  the  information 
exchanged;  in  other  words,  unless  the  financial  information  becomes 
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an  issue,  then  there  is  no  reason  at  all  for  any  party  to  go  forward  with 
any  financial  data. 

Mr.  Pierson:  I  can  see  that  that  covers  those  issues  or  those 
statements  of  points  by  either  party  that  are  within  the  scope  of  the 
issues  framed  by  the  Commission. 

The  Presiding  Officer:  Yes. 

Mr.  Pierson:  However,  with  respect  to  the  question  of  financial 
qualifications,  the  Commission  has  included  in  its  initial  order  an 
347  issue  on  the  financial  qualifications  of  KARM.  It  did  not  include 

such  an  issue  with  respect  to  FKRE. 

There  is  pending  before  the  Commission  a  motion  by  KARM  to 

strike  the  issue  with  respect  to  KARM,  but  to  include  an  issue  with 

•  ✓ 

respect  to  both  parties.  That  petition  is  still  pending  and  not  acted 
upon. 

One  of  the  major  allegations  of  that  petition  is  that  KARM  does 
not  have  sufficient  information  to  make  the  allegations  that  the  Com¬ 
mission  would  require  to  make  it  an  issue.  In  order  that  they  would 
have  that  information,  we  agreed  to  furnish  them  all  of  the  material 
that  we  had  with  respect  to  financial  qualifications. 

As  I  understand  the  status  of  the  record  with  respect  to  the 
financial  qualifications  of  KFRE,  it  is  not  yet  in  issue  in  this  proceeding. 
It  will  not  be  put  in  issue  until  a  further  order  is  entered  by  the  Com¬ 
mission.  And,  therefore,  I  merely  want  to  make  sure  that  by  our 
furnishing  the  information  that  it  is  understood  that  we  are  not  tendering 
that  issue  and  are  still  standing  on  the  contention  that  up  to  this  point 
any  such  evidence  would  be  irrelevant  to  this  proceeding  and  will  be 

until  a  further  order  of  the  Commission  is  entered. 

****** 

547  SECOND  ORDER  CONTROLLING  CONDUCT  OF 

HEARING  : 

(November  5,  1953) 

1.  Further  hearing  on  the  above-entitled  applications,  pursuant 
to  the  provisions  of  Section  1. 841  of  the  Commission's  Rules  and 
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Regulations,  was  held  in  the  Offices  of  the  Commission  on  November  2 
and  4,  1953.  A  prior  conference  was  held  September  28,  1953,  and 
the  action  taken  at  that  time  was  reflected  in  the  First  Order  Controlling 
Conduct  of  Hearing  dated  October  9,  1953. 

2.  The  applicants  agree  that  neither  applicant  in  this  proceeding 
is  entitled  to  any  preference  over  the  other  as  a  result  of  : 

a.  The  quantity  of  the  television  service  proposed,  i.  e. , 
the  number  of  hours  the  proposed  television  station  will  be  on  the  air. 

b.  The  division  between  commercial  and  sustaining  time 
in  the  proposed  program  service. 

c.  The  division  between  the  percentages  of  time  proposed 
to  be  devoted  to  network,  recorded  and  live  programming. 

d.  The  number  of  commercial  and  non-commercial  spot 
announcements  proposed. 

e.  The  difference  between  the  various  program  types  in 
the  proposed  television  service. 

f.  The  coverage  of  the  proposed  television  stations. 

g.  The  proposals  made  in  other  application  proceedings 
compared  with  actual  performance  under  the  authorizations  granted. 

h.  The  division  between  commercial  and  sustaining  pro¬ 
grams  and  the  percentage  of  time  devoted  to  network,  recorded,  and 
local  live  programming  in  past  and  present  radio  operations. 

i.  The  geographical  juxtaposition  of  the  proposed  television 
studios  of  each  to  the  retail  district,  the  center  of  population  and  trans¬ 
portation  and  parking  areas  give  neither  party  a  preference  so  far  as 
the  comparative  ease  with  which  the  public  can  reach  the  studios  is 
concerned. 

3.  The  points  of  reliance  of  California  Inland  Broadcasting  Com¬ 
pany,  hereinafter  sometimes  referred  to  as  California  Inland,  are  as 
follows: 

a.  The  superior  background,  performance,  and  experience 
and  the  more  widespread  and  varied  interests  of  California  Inland, 
its  officers,  directors,  stockholders,  and  employees,  in  the  fields  and 
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affairs  that  concern  the  capacity  to  render  a  television  service  to  the 
public,  and  the  greater  integration  of  those  stockholders  into  the  owner¬ 
ship  and  management  of  California  Inland,  provides  greater  assurance 
that  California  Inland  will  be  able  to  perform  its  proposals  and  that  it 
will  render  a  television  service  that  will  be  more  sensitive  and  res¬ 
ponsive  to  the  needs,  interests,  and  desires  of  the  persons  to  be 
served.  This  claim  of  superiority  is  based  upon  the  following  ultimate 
facts: 

(1)  The  controlling  stockholder  of  California  Inland 
devotes,  and  will  devote,  all  of  his  time  to  the 
business  of  that  company  and  has  no  other  busi¬ 
ness  interests,  whereas  both  of  the  controlling 
stockholders  of  KARM  have  other  business  in¬ 
terests  and  one  of  such  stockholders  is  further 
confined  to  limited  activity  by  ill  health. 

(2)  The  controlling  stockholder  of  California  Inland 
has  been  active  as  a  leader,  not  only  in  business 
and  service  organizations,  but  in  charitable,  govern¬ 
mental,  health,  youth,  and  educational  activities 

of  the  community.  The  other  stockholders, 
directors,  officers,  and  members  of  its  staff 
to  be  associated  with  television  are  likewise  actively 
engaged  in  the  educational,  agricultural,  charitable, 
governmental,  youth,  service,  health,  religious, 
and  cultural  affairs  of  the  community.  On  the 
other  hand,  one  of  the  50%  stockholders  of  KARM 
is  prohibited  by  ill  health  from  actively  engaging 
in  community  activities  and  the  other  50%  stock¬ 
holder  has  confined  his  community  activities  to 
business  and  service  organizations. 

(3)  California  Inland  is  superior  in  terms  of  demon¬ 
strated  capacity  to  initiate,  develop,  and  promote 
the  quality  and  quantity  of  the  broadcast  services 
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it  has  supplied  and  proposes  to  supply  to  the  residents 

of  Fresno  and  the  San  Joaquin  Valley  by  reason  of: 

(a)  Its  superior  development  of  the  technical  facilities, 
operating  staff,  program  resources,  economic 
support,  and  promotion  of  its  present  AM  and 

FM  and  proposed  TV  services. 

(b)  The  superior  public  acceptance  of  its  broadcast 
operations. 

(c)  Its  more  extensive  efforts,  initiative,  and  ac¬ 
complishments  in  promoting  and  encouraging  the 
early  development  of  commercial  and  educational 
television  service  in  the  area. 

(d)  Its  more  extensive  efforts  to  acquire  and  dis¬ 
seminate  knowledge  and  information  with  respect 
to  the  television  art  and  industry. 

(e)  The  superior  television  training,  experience,  and 
knowledge  of  its  stockholders,  directors,  officers, 
and  identifiable  staff  members. 

(f)  The  more  comprehensive  and  detailed  nature  of 
its  proposed  operating  policies  and  practices. 

(g)  The  more  definite  and  certain  arrangements  to 
^procure  the  television  programs  or  the  material 
therefor  that  it  proposes  to  broadcast. 

(h)  The  greater  effectiveness  of  its  efforts  in  com¬ 
munity  interests  and  affairs. 

(i)  The  superior  nature  of  its  planning  for  the  rendi¬ 
tion  of  a  television  service  to  the  area. 

(j)  Its  better  acquaintance  with  the  broadcast  needs 
and  interests  of  the  area  to  be  served  by  virtue 
of  its  wider  radio  broadcast  coverage. 

550  b.  The  proposed  operation  of  California  Inland  is  superior 

to  that  proposed  by  KARM  because: 
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(1)  The  studios  proposed  by  California  Inland  are 
superior  in  terms  of  access,  location,  layout,  and 
the  dimensional  characteristics  that  significantly 
affect  program  production. 

(2)  Its  stockholders,  directors,  officers,  and  selected 
staff  members  have  greater  training  and  experience 
in  television  operations. 

(3)  It  has  effected  more  complete  and  certain  arrange¬ 
ments  for  the  superior  performance  of  the  service  it 
proposes  to  render. 

(4)  The  quality  of  the  program  performance  of  California 
Inland  will  be  superior  to  that  of  KARM  in  view  of  the 
more  adequate  equipment  and  personnel  directly  in¬ 
volved  in  program  production  and  the  more  competent 
proposals  for  use  of  staff  and  equipment  in  connection 
with  program  performance. 

c.  KARM  is  not  financially  qualified  to  construct  and  operate 
the  television  station  proposed  by  it  for  the  following  reasons: 

(1)  The  availability  of  the  funds  it  estimates  will  be  required 
by  it  to  construct  and  operate  the  proposed  station  is 
uncertain  and  conjectural  because: 

(a)  The  funds  it  proposes  to  obtain  through  bank 
credit  have  not  been  established  as  available  by 

a  binding,  unconditional,  and  definite  agreement 
with  the  proposed  lending  bank. 

(b)  The  revenues  it  will  obtain  from  operations  are 
of  necessity  related  to  the  type  of  program  opera¬ 
tions  it  will  be  able  to  conduct  and  it  has  made  no 
definite  arrangements  to  procure  a  substantial 
part  of  the  programming  that  would  be  the  touch¬ 
stone  to  the  achievement  of  the  revenues  it  esti¬ 
mates. 
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(c)  Its  conduct  in  preparing  and  prosecuting  its 
pending  application  demonstrates  careless  and 
inadequate  financial  planning  and  proposals. 

551  (2)  The  funds  it  estimates  will  be  required  to  operate  its 

business  as  proposed  will  be  insufficient  to  properly 
finance  its  proposed  radio  and  television  operations  in 
view  of: 

(a)  The  operating  losses  it  is  now  suffering  from  its 
present  business  activities. 

(b)  Inadequate  provision  for  working  capital  to 

finance  its  total  business  operations  should  tele- 

» 

vision  be  included. 

4.  The  points  of  reliance  of  KARM,  The  George  Harm  Station, 
hereinafter  sometimes  referred  to  as  KARM,  are  as  follows: 

a.  The  background  and  experience  of  KARM  having  a  bearing 
on  its  ability  to  own  and  operate  the  proposed  television  station  are 
superior  to  those  of  KFRE  in  that: 

(1)  KARM  consistently  has  made  greater  efforts  with 
greater  effectiveness  to  promote  community  and 
regional  interests  and  affairs  than  has  KFRE  and 
has  pioneered  the  establishment  of  agencies  and 
programs  in  Fresno  to  provide  needed  public  ser¬ 
vices. 

(2)  KARM  consistently  has  devoted  a  substantial  portion 
of  its  operating  time  to  the  broadcast  of  public  service 
activities  and  matters  both  during  the  period  when  it  was 
an  affiliate  of  the  Columbia  Broadcasting  System  prior 
to  1949  and  since  that  time  when  it  has  been  affiliated 
with  the  American  Broadcasting  Company,  while  the 
public  service  and  promotional  activities  of  KFRE, 

to  a  large  extent,  have  been  carried  on  since  com¬ 
mencement  of  the  affiliation  of  that  station  with  the 
Columbia  Broadcasting  System  in  1949,  and  particularly 
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since  the  ending  of  the  so-called  "television  freeze. " 

(3)  A  large  amount  of  the  promotional  television  activities 
carried  on  by  KFRE  during  the  approximate  past  two 
years  have  not  been  designed  to  result  in  any  benefit 
to  the  general  public  of  the  Fresno  area  but  primarily 
to  advantage  the  competitive  position  of  KFRE,  whereas 
KARM  has  refrained  from  such  activities  to  the  benefit 
of  the  general  public. 

b.  The  proposals  of  KARM  with  respect  to  the  management 
and  operation  of  the  proposed  station  are  superior  to  those  of  KFRE  in 
that: 

(1)  The  proposed  television  studios  of  KARM  are  better 
designed  for  the  production  and  presentation  of  the 
program  schedule  with  respect  to  both  layout  and 
dimensional  characteristics  than  those  proposed  by 
KFRE. 

(2)  The  television  operating  staff  proposed  by  KARM  is 
superior  to  that  proposed  by  KFRE  in  that: 

(a)  The  proposed  KARM  staff  insures  greater  flexi¬ 
bility  of  station  operation  and  in  all  departments, 
other  than  sales,  a  greater  numerical  strength 

is  indicated  to  provide  for  better  program  produc¬ 
tion  and  insurance  against  program  disarrange¬ 
ment. 

(b)  The  proposed  KARM  staff  better  insures  against 
operating  failure  due  to  lack  of  manpower  on  duty 
at  the  transmitter. 

(c)  The  work  schedule  of  the  KARM  proposed  staff  is 
better  planned  and  will  permit  of  greater  ef¬ 
ficiency  and  good  operations  in  the  light  of  the 
program  schedules  proposed. 

(3)  The  transmitting  apparatus  proposed  by  KARM  offers 
greater  assurance  against  loss  of  service  than  that 
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of  KFRE  in  that  it  includes  an  auxiliary  power  supply. 

c.  The  programming  service  proposed  by  KARM  is  superior 
to  that  proposed  by  KFRE  in  that: 

(1)  The  superior  nature  of  the  proposed  operating  staff  of 
KARM  provides  greater  assurance  that  its  programming 
plans  and  policies  can  better  be  carried  out,  developed 
and  ejqpanded  to  meet  the  needs  and  desires  of  the  resi¬ 
dents  of  the  area  to  be  served  than  can  those  of  KFRE. 

(2)  The  conduct  of  KFRE,  and  particularly  its  principal 
stockholder,  in  the  prosecution  of  its  television  pro¬ 
posal  and  promotional  television  activities  engaged  in, 
including  newspaper  advertisements,  talks  before 
various  local  and  regional  groups,  and  the  purchase  of 
certain  items  of  television  broadcasting  equipment,  as 
contrasted  with  the  manner  in  which  KARM  has  prose¬ 
cuted  its  pending  proposal  without  engaging  in  such 
activities  gives  greater  assurance  that  a  better  pro¬ 
gramming  service  more  designed  to  satisfy  the  needs 
of  the  public  would  be  rendered  by  KARM  than  would 
be  obtained  by  KFRE. 

5.  KARM  also  seeks  to  place  in  issue  the  financial  qualifications 
of  the  competing  applicant  and  challenges  (a)  the  availability  to  California 
Inland  of  the  funds  specified  in  its  application,  and  (b)  the  adequacy  of 
the  allocation  of  funds  to  construct  the  television  station,  maintain  the 
proposed  staff  and  present  the  programs  proposed.  A  petition  filed 
September  15,  1953,  by  KARM  to  enlarge  the  issues  to  include  the 
above  had  not  been  acted  upon  by  the  Commission  at  the  time  of  the 
November  2,  4  conference. 

6.  Present  Commission  policy,  as  ejqpressed  in  the  Evansville 
Case,  South  Central  Broadcasting  Corporation,  et  al,  Dockets  Nos.  10461, 
10462,  10463  and  10464,  released  October  7,  1953,  (9  RR  1035),  and 

the  Canton  Case,  Brush-Moore  Newspapers,  Inc. ,  et  al,  Dockets  Nos. 
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10272,  10273  and  10606,  released  October  15,  1953,  (9  RR  1074),  is  that 
where,  as  here,  the  Commission  has  found  an  applicant  financially 
qualified,  the  competing  applicant  may  not  inquire  as  to  the  adequacy 
of  funds  in  order  to  effectuate  the  station  operation  and  programming  as 
proposed  without  an  enlargement  of  the  issues;  and  as  to  cases  desig¬ 
nated  for  hearing  prior  to  October  7,  1953,  the  Commission  would  pass 
on  requests  to  enlarge  the  issues.  The  Commission  has  not  given  to 
the  Examiner  the  authority  to  receive  evidence  which  questions  the 
availability  of  funds  of  an  applicant  found  by  the  Commission  to  be 
financially  qualified. 

7.  In  North  Shore  Broadcasting,  Inc. ,  et  al,  Dockets  Nos.  10062 
and  10084,  decided  May  21,  1953,  (8  RR  671),  the  Commission  held  that 
it  was  error  for  the  Examiner  to  receive  evidence  offered  by  one  of  the 
parties  where  the  evidence  was  not  directed  to  an  issue  then  specified 
by  the  Commission  even  though  the  evidence  was  indispensable  to  the 
proper  resolution  of  the  case;  but  if  the  Examiner  believes  the  evidence 
to  be  necessary,  he  could  receive  it  conditioned  upon  the  filing  of  a 
petition  to  enlarge  the  issues  and  subject  to  it  being  stricken  if  the  Com¬ 
mission  declined  to  enlarge  the  issues.  — ^ 

8.  Counsel  for  California  Inland  stated  that  as  the  taking  of  testi¬ 
mony  is  scheduled  to  begin  on  November  16  and  the  Commission  has  evi¬ 
denced  a  willingness  to  place  in  issue  the  adequacy  of  funds  of  an  appli¬ 
cant,  he  would  offer  no  objection  to  any  inquiry  made  by  competing  appli¬ 
cant  concerning  the  adequacy  of  the  funds  proposed  by  California  Inland 

554  for  the  construction  and  operation  of  its  proposed  station  but  that 

he  would  oppose  any  inquiry  concerning  the  availability  of  funds  since 
there  is  no  indication  that  Commission  policy  would  permit  such  inquiry 
without  an  amendment  of  the  issues. 

9.  KARM,  having  questioned  the  adequacy  of  funds  of  the  com¬ 
peting  applicant,  is  permitted  to  place  in  issue  the  adequacy  of  funds 

17  A  contrary  ruling  is  stated  in  Sevier  Valley  B/casting  Co. 
(KSVCj,  Docket  9654,  released  May  8,  1951  (7  RR  257). 
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to  construct  the  station,  pay  the  staff,  effectuate  the  programming  and 
operation  of  the  station  proposed  by  California  Inland  subject,  however, 
to  the  rejection  of  the  evidence  on  these  issues  if  the  Commission  de¬ 
clines  to  permit  the  enlargement  of  the  issues. 

10.  Inquiry  by  KARM  into  the  availability  of  funds  of  California 
Inland  will  not  be  permitted  unless  the  issues  are  enlarged  to  authorize 
such  inquiry. 

11.  Each  allegation  of  superiority  of  the  applicant  and  deficiency 
of  its  adversary  is  deemed  to  be  denied  and  traversed  by  the  competing 
applicant.  Each  applicant  may  offer  testimony  to  refute  the  allegation 
and  claims  of  its  competitor  as  set  forth  in  the  points  of  reliance  in 
either  its  initial  affirmative  showing,  in  rebuttal,  or  both.  This  ruling 
is  subject  to  the  limitation  that  the  evidence  to  be  offered  must  be 
directed  to  the  points  of  reliance  and  within  the  issues  as  above  outlined. 

12.  Both  applicants  anticipate  the  necessity  of  taking  proof  by 
deposition  and  each  applicant  anticipates  the  depositions  of  one  or  more 
witnesses  may  be  taken  after  witnesses  have  testified  at  the  hearing  be¬ 
ginning  November  16. 

13.  Exhibits  to  be  offered  by  California  Inland  Broadcasting  Com¬ 
pany  will  be  identified  by  the  letters  TTKFRE"  and  numbered  consecutively. 
Exhibits  to  be  offered  by  KARM,  The  George  Harm  Station  will  be 
identified  by  the  letters  f,KARM"  and  numbered  consecutively.  The 
exhibits  to  be  offered  by  the  Chief  of  the  Broadcast  Bureau,  Federal 
Communications  Commission,  will  be  identified  by  the  letters  "FCC” 
and  numbered  consecutively. 

14.  Further  hearing  will  be  held  in  the  Offices  of  the  Commission, 
Washington,  D.C.,  beginning  at  10:00  A.  M. ,  November  16,  1953. 

ORDERED  this  the  5th  day  of  November  1953. 

FEDERAL  COMMUNICATIONS  COMMISSION 
Basil  P.  Cooper,  Hearing  Examiner 

/s/  Wm.  P.  Massing _ 

Acting  Secretary 
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557  FURTHER  EXCERPTS  FROM  TRANSCRIPT  OF  PROCEEDINGS 

Washington,  D.C. 

Monday,  November  16,  1953 

609  Mr.  Pierson:  Mr.  Examiner,  by  virtue  of  sub-paragraph  H, 

610  numbered  paragraph  2,  of  your  order  dated  November  5,  the 
following  matter  should  be  eliminated  from  this  exhibit: 

Page  2  in  its  entirety.  Page  3,  that  part  of  the  page  from  the 
words  "statistical  analysis  of  KRFM"  on  to  the  balance  of  the  page, 
being  the  approximate  second  half  of  the  page.  And  on  page  4  from 
the  top  of  the  page  down  to  "program  and  content  analysis  of  KRFM- 
FM"  should  be  striken. 

****** 

892  Washington,  D.C. 

Wednesday,  November  18,  1953 

PAUL  a  BARTLETT 

resumed  his  testimony  on  behalf  of  California  Inland  Broadcasting 
Company,  as  follows: 

CROSS-EXAMINATION  (continued) 

****** 

906  By  Mr.  Patrick: 

Q.  Now  as  a  part  of  that  total  picture,  your  local  rates  differ 
from  your  national  rates,  do  they  not,  sir?  A.  Yes,  they  do,  by  a 
substantial  margin. 

Q.  How  do  they  differ?  In  what  proportion?  A.  Our  local 
nighttime  one -hour  rate  — 

Q.  Are  you  speaking  as  of  the  present  time,  sir?  A.  Yes,  the 
rate  card  which  became  effective  on  October  1,  1952,  marked  as  KFRE 
Retail  Rate  Card  No.  4  was  $150  per  hour. 

Q.  That  is  local  nighttime,  you  say  ?  A.  That  is  correct.  And 
our  national  spot  rate  is  $260. 

****** 

By  Mr.  Patrick: 

Q.  Now  in  Exhibit  No.  4,  Mr.  Bartlett,  you  have  set  out  at  some 
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length  your  proposed  policies.  A.  That  is  correct. 

Q.  Now  without  going  into  this  in  detail,  I  assume  that  those  are 
taken  pretty  largely  from  your  current  practices  in  the  AM  field.  A. 
They  do  not  necessarily  in  every  case  reflect  AM  practices,  although 
I  could  not  specifically  say  just  offhand  in  what  cases  they  do  not. 

They  are  not  wholly  unrelated,  that  is  for  sure. 

Q.  I  am  not  trying  to  pick  out  minor  differences,  I  am  just 
saying,  generally  speaking,  that  is  a  correct  statement,  is  it  not  ? 

A.  Yes,  it  is. 

908  Q.  Is  there  any  place  in  this  exhibit  where  you  state  your  proposed 
policy  with  respect  to  local  and  national  advertisers  ?  A.  No,  I  do  not 
recall  that  in  this  statement.  I  would  have  to  read  it  or  go  through  it 

to  see. 

Q.  Would  you  examine  it  for  the  purpose  of  answering  "yes’1 
or  "no"  to  the  question? 

Mr.  Pierson:  Do  you  understand  the  question,  Mr.  Bartlett? 

The  Witness:  I  am  not  sure.  I  think  I  do. 

By  Mr.  Patrick: 

Q.  I  am  asking  this:  Is  there  any  place  in  Exhibit  No.  4  where 
you  indicate  what  your  proposed  policy  will  be  in  the  operation  of  your 
television  station  as  to  preference  or  non-preference  as  between  local 
and  national  advertising  ?  A.  Not  as  I  recall,  but  I  think  I  would  have 
to  read  every  word  of  it  to  see  whether  or  not  there  was  a  slight  al¬ 
lusion  to  that  subject  at  any  point. 

Q.  The  record  will  speak  for  itself.  You  do  not  recall  it?  A.  I 
do  not  recall  offhand,  no.  It  has  been  some  time  since  I  wrote  it, 
although  I  re-read  it  several  times.  I  think  there  is  a  reference  to 
political  rates. 

Q.  I  understand,  but  I  am  not  speaking  about  that,  I  am  speaking 
about  rates  for  general  advertising  purposes.  A.  I  haven't  noted 

909  anything  other  than  under  the  political. 

Q.  All  right,  then  so  much  for  Exhibit  No.  4.  I  now  ask  you 
what  your  present  AM  policy  is  with  respect  to  that  subject?  A.  I  would 
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like  the  question  put  so  I  may  understand  it  a  little  better. 

Q.  Do  you  now  have  in  your  AM  operations  any  policy  with  respect 
to  preference  or  non-preference  for  program  time  and  for  the  arrange¬ 
ment  of  the  time  as  between  national  and  local  advertisers  ?  A.  Yes, 
Ido. 

Q.  What  is  that?  A.  Well,  of  course  all  of  our  preference  for 
advertisers,  or  preference  to  advertisers  with  respect  to  any  announce¬ 
ment  or  program  is  based,  first  of  all,  upon  the  program,  its  type, 
its  content,  acceptability,  and  so  forth. 

Q.  I  understand.  A.  Having  satisfied  ourselves  with  respect  to 
that,  it  has  been  our  policy  to  give  national  advertisers  preference  in 
the  cases  of  spot  announcement  time  particularly,  over  local  advertisers, 
because  we  make  a  very  substantial  rate  differential  between  the 
national  spot,  the  general  type  of  advertiser,  and  the  retail  advertiser. 
We  realized,  when  we  applied  for  and  received  the  construction  permit 
to  build  an  area- wide  coverage  station  such  as  we  have  in  a  50, 000-watt 
910  station,  that  we  were  going  to  provide  service  which  would  be 

very  useful  to  a  number  of  advertisers  in  the  national  field  but  which 
would  be  far  beyond  the  service  which  might  be  useful  to  purely  local 
retail  outlets  in  some  cases,  and  we  realized,  too,  if  we  were  not  to 
shut  the  local  retail  advertiser  entirely  out  from  the  right  to  use  the 
widespread  facilities  we  were  going  to  have  to  make  a  rate  differential 
which  would  give  them  the  ability  to  use  our  facilities  without  at  the 
same  time  having  to  pay  for  coverage  which  they  did  not  want  or  need. 

We  realized,  too,  that  the  national  advertiser  who  wanted  to 
reach  this  wide  field  was  the  one  who  was  interested  in  the  whole  area, 
so  we  have  quite  generally  made  it  a  policy  to  give  a  national  spot 
advertiser  the  preference  in  the  case  of  an  announcement,  and  we  have 
a  very  interesting  little  arrangement  in  that  connection  which  I  would 
like  to  explain. 

Q.  Yes,  indeed.  A.  Our  national  spot  representatives  said 
to  us  what  they  thought  we  ought  to  do  was  to  go  to  a  local  advertiser 
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whenever  we  found  him  in  a  spot  where  we  had  an  order  from  a  national 
advertiser  and  say  to  him,  "Now,  look  here,  you  have  to  get  out  of  this,  " 
or  "You  have  to  pay  more  money  for  the  spot.  "  We  told  our  repre¬ 
sentative  that  we  were  not  prepared  to  do  that,  that  when  we  had  been 
a  local  station  at  one  time  and  had  served  mostly  the  local  area  we 

911  had  built  the  service  on  local  advertisers  and  we  wanted  to 
protect  them  in  every  way  we  could.  So  in  many  of  our  contracts,  or  most 
of  them,  I  believe,  we  provide  that  in  the  event  a  local  advertiser  is 
using  a  given  spot,  say  8:30  on  Monday  night  adjacent  to  Arthur 
Godfrey  and  we  get  an  order  from  a  national  advertiser  for  8:30  Monday 
night  we  would  permit  the  local  advertiser  to  remain  at  the  8:30  time 

but  would  reduce  it  to  an  8 -second  announcement,  so  we  would  have 
two  announcements  in  that  period,  a  20-second  announcement  from  the 
national  spot  advertiser  and  an  8-second  announcement,  or  approximately 
that,  from  the  local  advertiser.  In  other  words,  the  local  advertiser 
does  not  get  moved  out  of  his  Arthur  Godfrey  adjacency. 

Q.  Doesn’t  that  lead  to  double  announcements,  back-to-back 
announcements?  A.  It  leads  to  running  two  announcements,  an  approxi¬ 
mately  20-second  announcement  and  an  approximately  8-second  an¬ 
nouncement  between  some  programs.  That  is  the  policy  we  have  fol¬ 
lowed  and  the  policy  which  is  generally  followed  throughout  the  industry 
now,  so  far  as  I  know.  It  certainly  is  followed  in  our  general  area 
by  those  stations  which  have  enough  demand  on  their  time  to  make  it 
difficult  for  them  to  supply  all  the  service  that  they  can  to  the  ad¬ 
vertiser. 

Q.  What  happens  when  you  get  both  a  national  and  local  order  for 
a  30- second  announcement  which  is  mutually  exclusive,  what  do  you  then 

912  do?  A.  We  do  not  accept  a  30 -second  announcement. 

Q.  Take  any  point  of  time  which  is  available,  when  you  get  two 
mutually  exclusive  requests,  one  local  and  one  national,  what  do  you  do  ? 
A.  You  mean  if  at  8:30  in  the  evening  we  have  a  request  for  a  national 
advertiser  20-second  announcement  and  at  the  same  time  we  have  a 
request  from  a  local  advertiser  for  a  20 -second  announcement? 
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Q.  I  do  not  mean  that  the  requests  came  in  at  the  same  time, 
but  the  requests  related  to  the  same  time,  what  do  you  do  ?  A.  I  tried 
to  make  that  clear,  Mr.  Patrick.  I  said  if  the  local  advertiser  is  using 
20  seconds  we  would  ask  him  to  reduce  the  time  to  8  seconds  and  we 
would  reduce  the  rate  accordingly,  and  we  would  put  the  national  spot 
in  at  the  full  rate. 

Q.  If  that  is  not  agreeable  to  the  advertiser,  what  do  you  then 
do?  A.  To  the  local  advertiser? 

Q.  Yes.  A.  Then  he  takes  another  time. 

Q.  You  say  that  is  an  incident  of  your  coverage  ?  A.  It  is 
largely  that,  yes.  All  of  the  other  stations  in  Fresno  except  one  cover 
an  area  substantially  smaller  and  with  rates  very  much  lower  than  our 

rates  to  local  advertisers.  In  other  words,  one  is  a  250-watt 
station  which  covers  the  immediate  Fresno  trading  area,  one  is  a 
1,  000-watt  station  on  1300  which  covers  the  immediate  Fresno  trading 
area,  and  then  KARM  covers  my  area,  too,  so  those  three  stations, 
plus  one  daytime  1,  000- watt  station  that  is  nearby  provide  a  lot  of 
local  retail  advertiser  service. 

Q.  So  that  is  the  penalty  you  pay  for  size  as  your  requirement 
that  you  shift  these  people  ?  A.  One  of  the  problems  you  have  when 
you  have  a  medium  which  covers  more  area  than  some  of  the  advertisers 
can  use  and  you  have  to  compromise  somewhat  between  what  you  like 
to  do  and  what  they  like  to  do  and  everybody  has  to  adjust  themselves 
slightly  in  order  to  get  the  maximum  benefits.  I  might  add  with  that 
policy  our  local  billings  have  grown  constantly,  so  I  find  that  there  is 
very  little,  if  any,  discernable  dissatisfaction  on  the  part  of  the  local 
advertiser. 

Q.  You  want  the  record  to  show  it  is  a  question  of  coverage  rather 
than  revenue  to  the  station  that  is  determinative  of  your  policy.  A.  Well, 
the  two  are  linked  absolutely  together.  We  certainly  could  not  operate 
a  widespread  coverage  of  a  50, 000- watt  station  on  the  revenues  which 
could  be  generated  from  advertisers  which  were  only  interested  in  a 
very  small  portion  of  it  any  more  than  the  New  York  Times  could  sdll 
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advertising  at  the  rates  which  apply  to  people  living  only  in  Manhattan. 

914  We  need  the  revenue,  too,  certainly,  to  support  the  operation. 

We  are  vitally  interested  in  revenue. 

Q.  That  is  an  illustration,  all  right,  but  I  doubt  if  it  is  quite 
pat.  How  much  difference  is  there  in  the  operation  of  a  50-kilowatt 
station  and  a  5 -kilo watt  station  for  power  and  the  ordinary  running 
operations  proportionately,  do  you  have  any  idea?  A.  I  have  only 
a  general  idea,  because  I  never  operated  a  5-kilowatt  station.  I  know 
what  our  own  operating  costs  are  and  I  know  we  find  it  necessary  to  use 
approximately  34  people  on  our  station  staff  as  compared  to  the  approxi¬ 
mately  15  or  16  in  a  5-kilowatt  station,  and  we  just  generally  provide 
a  better  type  of  service,  a  service  which  is  better  and  more  expensive 
to  maintain. 

Q.  IsnTt  13  or  14  a  rather  small  estimate  for  a  regional  station  ? 

Do  you  know  how  many  KARM  employs  ?  A.  I  think  I  know  approximately. 

Q.  What  is  it?  A.  16. 

Q.  Would  you  be  surprised  if  I  said  it  is  22  ?  A.  Yes,  I 
would. 

Q.  I  will  try  to  surprise  you.  A.  I  would  say  this,  there  is  quite 
a  difference  between  22  and  34  in  any  event. 

915  Q.  But  there  is  not  much  difference  --  well,  I  will  let  the  record 
stand. 

Mr.  Patrick:  May  I  go  off  the  record,  sir  ? 

The  Presiding  Officer:  Yes. 

(There  was  discussion  off  the  record. ) 

(A  document  was  handed  to  counsel  and  the  presiding  officer. ) 

The  Presiding  Officer:  Back  on  the  record. 

Mr.  Pierson:  It  is  my  understanding,  Mr.  Patrick,  you  want 
the  recapture  provision  read. 

Mr.  Patrick:  That  is  right. 

By  Mr.  Patrick: 

Q.  I  will  direct  your  attention,  Mr.  Bartlett,  to  a  document 
which  I  have  handed  you  which  purports  to  be  a  contract  between  your 
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station  and  an  advertiser,  and  to  a  certain  provision  on  that  page  relating 
to  the  recapture  of  time  or  space,  and  ask  you  to  read  it  for  the  record. 
A.  Under  ", Additional  Instructions"  on  the  contract  it  says: 

tTIt  is  expressly  understood  that  the  times  selected  are 
subject  to  call  by  the  stations  national  representative  for  sale 
to  a  regional  or  national  advertiser.  In  the  event  of  such  a  call 
a  substitute  time  will  be  agreed  upon  by  KFRE  and  the  advertiser. 
This  contract  is  subject  to  the  conditions  and  modifications  on  the 
reverse  hereof.  Frequency  discounts  will  be  allowed  as  earned. 
Rate  protection  for  six  months  from  the  effective  date  of  any 
rate  revision. " 

Q.  Does  that  complete  your  reading?  A.  Yes. 

Q.  Now,  Mr.  Bartlett,  is  this  typical  of  the  provisions  used 
generally  in  contracts  of  a  similar  nature  by  your  station  ?  A.  Yes, 

I  would  say  almost  all  of  them  for  announcement  business;  not  so 
frequently  for  programs. 

Q.  But  they  are  used  for  programs,  too  ?  A.  I  am  not  sure 
they  are,  but  I  am  sure  they  are  used  almost  entirely  in  the  case  of 
announcements. 

Q.  Are  you  sure  they  are  not  used  for  programs  ?  A.  They 
may  be  used  in  some  cases  for  programs  but  I  could  not  delineate 
the  difference  in  programs. 

Q.  Shall  we  put  it  this  way  —  correct  me  if  I  am  wrong  —  such 
a  provision  is  universally  used  with  respect  to  announcements?  A.  No, 
not  universally.  I  said  almost  always. 

Q.  Is  it  also  used  with  respect  to  programs,  but  not  so  frequently? 
A.  It  is  also  used  with  respect  to  some  programs. 

Q.  Where  do  you  draw  the  line,  do  you  recall?  Can  you  tell  me? 
A.  Which  line  ? 

Q.  As  to  whether  you  use  it  or  whether  you  do  not?  A.  Well, 
programs  are  a  very  different  kind  of  animal  in  that  they  have  an  edi¬ 
torial  type  of  content.  That  is  to  say,  they  are  program  matter  and 
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you  do  not  have  the  problem  there  of  changing  a  program  just  because 
some  advertiser  wants  to  change  it.  So  it  is  very  different  from  a  spot 
announcement  position  where  you  just  have  open  space  in  which  a  man 
puts  an  advertising  message.  Our  policy  is  not  to  change  programs  of 
our  advertisers  but  to  program  the  thing  the  way  we  think  it  should 
be,  and  program  advertisers  sometimes  do  change  and  shift,  but  the 
program  is  not  conditioned  upon  whether  we  have  an  advertiser  or  who 
he  is. 

Q.  That  is  very  well,  but  havenTt  you  actually  in  operation  changed 
the  time  of  a  local  sponsor  for  a  news  program  in  favor  of  a  national 
sponsor  for  the  same  type  of  news  program,  and  to  be  more  specific 
and  to  refresh  your  recollection,  did  not  you  do  just  that  with  respect 
to  the  account  of  the  Eastern  Clothing  Company  ?  A  man  named  Pudland 
had  to  do  with  that.  A.  I  don’t  recall  that  at  all.  I  will  be  glad  to 
look  it  up  and  give  you  the  information  on  it,  but  I  do  not  recall  it  from 
memory. 

Q.  I  am  asking  you  did  or  did  not  it  occur?  A.  Mr.  Patrick, 

I  told  you  that  I  can’t  recall  from  memory  but  I  will  be  glad  to  look  it  up 
918  and  answer  your  question  ”yes”  or  ”no,  ”  and  give  you  the  cir¬ 

cumstances. 

Q.  Could  it  have  occurred  within  the  scope  of  your  policies 
as  you  operate  your  station  ?  A.  It  might  have,  but  the  circumstances 
surrounding  each  of  those  things  are  so  varied  it  is  difficult  to  say. 

Q.  I  have  given  you  the  facts  as  I  understand  them  to  be,  namely, 
they  were  both  news  programs,  one  sponsored  locally  and  the  other 
nationally,  and  you  moved  the  local  man  in  favor  of  the  national  man. 

Do  you  deny  it  occurred  ? 

Mr.  Pierson:  I  think,  Mr.  Examiner,  he  has  given  his  answer 
that  he  will  have  to  check  before  he  knows. 

Mr.  Patrick:  I  will  not  follow  it  further  than  to  ask  this  one  ques¬ 
tion: 

By  Mr.  Patrick: 

Q.  Do  you  deny  that  that  occurred?  A.  Do  I  deny  that  what  occurred ? 
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I  want  to  be  specific  when  I  say  "yes"  or  "no"  to  that  kind  of  a  question. 

Q.  I  want  you  to  be  as  specific,  sir,  as  you  can.  I  appreciate 
the  difficulty  with  details  covering  a  period  of  time.  This  occurred 
sometime  in  the  year  1950  and  it  involved  an  account  by  the  Eastern 
Clothing  Company,  represented  by  a  man  named  Pudland  who  was  either 
the  owner  or  the  man  who  contacted  you.  They  were  the  sponsor  of  a 
news  program  and  you  shifted  their  time  in  favor  of  Shell  Oil  for  a 
similar  program.  A.  Are  you  meaning  to  say  there  was  a  news  program 

919  which  was  sponsored  by  a  local  advertiser  and  we  replaced  that 
advertiser  on  the  same  news  program  by  a  national  advertiser? 

Q.  Substantially  the  same  program.  It  would  not  be  identical 
as  to  the  announcer,  perhaps,  you  understand  that,  Mr.  Bartlett. 

A.  It  is  entirely  possible,  as  a  matter  of  fact  I  think  we  did.  We  did 
not  change  the  content  of  the  program,  we  changed  the  sponsor. 

Q.  All  right.  Now  you  have  explained  what  your  policies  are 
with  respect  to  national  and  local  advertisers  in  the  radio  field,  and 
you  have  explained  that  was  due  to  coverage  and  cost.  That  is  correct, 
isn’t  it?  A.  I  think  so. 

Q.  Now  you  haven’t  stated  any  policy  with  respect  to  your  tele¬ 
vision  operations.  Will  you  carry  the  same  policy  over  into  that  opera¬ 
tion?  A.  We  may  or  we  may  not,  it  depends  to  some  degree  on  the 
situation  as  we  face  it  at  the  time. 

Q.  You  will  have  added  coverage  —  I  mean  by  "added"  you  will 
have  more  than  any  other  television  station  in  Fresno.  A.  That  is 
correct,  but  there  won’t  be  nearly  the  difference.  My  guess  is  we  will 
to  some  degree  carry  that  policy  forward,  because  we  have  been  very 
concerned  about  the  problem  which  local  advertisers  will  have, 

920  and  they  share  our  concern,  believe  me,  over  the  expense  of 
buying  television  service  on  a  station  which  will  cover  twice  as  much 
area  as  they  might  want  for  service  to  their  own  particular  retail  store. 

So  we  intend  to  have  a  rate  differential  and  we  intend  to  be  fair  to  the 
local  advertiser,  but  we  also  intend  to  run  a  successful  and  prosperous 
business. 
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Q.  I  think  that  supplies  your  answer.  Now  on  that  question  of 
successful  and  prosperous  business,  I  believe  you  answered  in  response 
to  a  question  by  Mr.  Pierson  that  you  had  never  been  connected  with 
a  station  that  did  not  make  money.  A.  I  don’t  know  that  I  said  that. 

I  think  Mr.  Pierson  asked  me  if  KFRE  had  ever  suffered  an  annual  loss 
and  I  said  ”no.  ” 

Q.  And  you  dated  that  back  to  when  ?  A.  To  the  inception  of  the 
station. 

Q.  For  the  record,  what  was  that?  A.  About  1942. 

Q.  I  will  ask  you  now  about  some  specific  instances  of  program¬ 
ming.  How  many  announcements  do  you  carry  in  a  15-minute  period? 

A.  The  number  varies  very  widely. 

Mr.  Pierson:  Just  a  moment,  Mr.  Examiner.  Before  you  answer 
that  — 

Mr.  Kraushaar:  Is  this  on  one  of  the  exhibits  ? 

921  Mr.  Patrick:  I  don’t  believe  it  is. 

Mr.  Kraushaar:  I  would  like  to  check  the  stipulation. 

Mr.  Patrick:  I  do  not  want  to  violate  the  stipulation  either,  sir. 

Mr.  Pierson:  I  am  not  sure,  Mr.  Patrick. 

The  Presiding  Officer:  Let  us  take  a  10-minute  recess. 

(At  this  point  a  short  recess  was  taken  after  which  the  hearing 
was  resumed.) 

922  The  Presiding  Officer:  Let  the  hearing  come  to  order. 

Mr.  Pierson:  Mr.  Examiner,  before  recess  I  requested  Mr. 
Bartlett  to  refrain  from  answering  the  question  put  by  Mr.  Patrick 
on  the  frequency  of  spot  announcements  or  their  policy  with  respect 
to  that,  or  the  practices.  I  had  done  so  because  it  had  been  my  general 
impression  that  stipulation  H  contained  a  numbered  paragraph  2  of  the 
Examiner’s  order,  and  that  stipulation  reads: 

’’The  division  between  commercial  and  sustaining  pro¬ 
grams  and  the  percentage  of  time  devoted  to  network  recorded 

and  local  live  programming  in  past  and  present  radio  opera¬ 
tions.  ” 
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On  the  basis  of  that  impression  I  had  eliminated  from  our  statistical 
analysis  of  the  operations  of  KFRE  the  typical  Commission  analysis 
required  in  that  respect,  which  appears  on  page  2  of  Exhibit  No.  3. 

Mr.  Patrick  states  that  he  did  not  so  understand  that  stipulation, 
and  that  his  reference  here  concerns  the  frequency  of  spot  announce¬ 
ments.  Since  the  stipulation  is  not  clear,  since  there  is  a  misunderstanding 
between  counsel,  after  stating  our  reasons  for  not  covering  it  on  direct, 

I  have  no  objection  to  Mr.  Patrick  to  proceed. 

Mr.  Patrick:  Just  for  the  record,  I  want  to  state  that  my  purpose 
in  this  line  of  inquiry  is  not  related  to  percentage  use.  It  is  related  to 
what  is  or  is  not  recognized  as  good  broadcasting  practice. 

Mr.  Kraushaar:  Mr.  Examiner,  I  might  point  out  to  counsel,  or 
refer  counsel  to  sub-paragraph  (d)  of  paragraph  2,  which  says  the 
number  of  commercial  and  non-commercial  spot  announcements  proposed 
is  not  an  issue.  It  does  not  cover  this  point. 

Mr.  Pierson:  That  is  for  the  proposed  television  operation. 

Mr.  Kraushaar:  You  are  talking  about  past  operation  ? 

Mr.  Patrick:  That  is  what  I  am  talking  about.  I  do  not  want  to 
get  into  a  field  here  that  is  a  shadowland,  if  it  is  going  to  operate  to 
anyoneTs  prejudice  or  surprise.  I  thought  this  was  open.  If  not,  I  will 
be  glad  to  withdraw  it. 

Mr.  Pierson:  That  raises  another  question,  that  is,  that  question 
which  Commission  counsel  raises,  if  past  practice  is  not  to  be  related 
or  used  as  a  basis  for  inference  for  future  practices,  it  seems  to  me 
they  are  not  relevant,  and  that  inasmuch  as  the  division  between  the 
number  of  commercial  and  non- commercial  spots  has  been  eliminated 
by  stipulation  in  the  proposed  operation  I  do  not  see  the  relevance  of  going 
into  this  past  practice. 

Mr.  Patrick:  We  are  here  confronted  with  a  rather  extensive  showing 
with  respect  of  the  success  of  past  AM  operations.  Counsel  relies,  as 
shown  by  the  order  and  by  statements  in  the  record  in  its  entirety,  that 
he  wants  to  establish  or  tend  to  establish  the  fact  that  television  operations 


46 


will  be  similarly  successful  because  of  the  methods  formerly  employed. 

924  I  do  not  think  it  is  stipulated  out,  and  I  want  it  in  for  those  reasons. 

If  the  Examiner  has  any  doubt  about  whether  it  is  stipulated  out 

or  not,  I  will  not  press  it,  but  unless  it  is  I  would  like  to  offer  it. 

Mr.  Kraushaar:  I  perceive  one  difficulty  here.  I  think  it  is  the 
same  difficulty  that  Mr.  Pierson  receives,  namely,  if  you  do  not  have 
any  evidence  in  the  record  to  show  what  the  television  proposal  is,  how 
can  you  relate  the  commercial  and  non-commercial  practices  of  the 
AM  station  to  the  television  proposal  ? 

That  is  not  in  issue,  so  far  as  television  is  concerned. 

Mr.  Patrick:  For  example,  their  own  points  of  reliance,  on  page 
3  of  your  second  order,  Mr.  Examiner,  it  seems  to  me  to  support 
that. 

Mr.  Pierson:  I  think  it  was  agreed,  Mr.  Patrick,  that  the  points 
of  reliance  would  be  read  in  connection  with  the  stipulations,  and  that 
while  without  the  stipulations  some  points  of  reliance  might  seem  to  be 
broad  enough  to  bring  in  the  matter  stipulated,  the  stipulation  operated 
as  a  qualification  with  respect  to  it. 

I  am  in  complete  agreement  with  Bureau  counsel  on  this  point,  that 

925  having  stipulated  that  such  practices  with  respect  to  the  proposed 
television  operations  will  not  be  a  point  of  preference  between  the  parties, 
and  since  on  the  basis  of  what  Mr.  Patrick  stated  up  to  this  point  it 
would  seem  that  the  evidence  that  he  seeks  to  elicit  would  only  have 
value  if  it  furnished  the  basis  for  an  inference  that  would  be  germane 

to  the  proposed  operation,  and  the  proposed  operation  is  stipulated 
out. 

The  Presiding  Officer:  I  think  a  reading  of  the  issues  in  the 
November  5th,  second  order,  does  leave  that  up  in  the  air,  but  at  the 
time  of  the  conference  I  do  not  recall  that  any  parties  suggested  that 
the  other  had  engaged  in  excessive  advertising  practices  or  over¬ 
commercialization. 

Mr.  Patrick:  This  might  be  so  styled  or  it  might  be  called  some¬ 
thing  else.  It  is  a  question  both  of  quantity  and  arrangement,  sir,  within 
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given  periods.  It  is  not  an  over-all  division  question. 

Mr.  Pierson:  My  concern  was  that  actually,  both  at  the  hearing 
conference,  and  my  concern  now,  has  been  that  experience  has  shown 
to  me  that  the  time  spent  in  going  back  over  periods  in  the  past  and 
counting  up  spot  announcements  and  15 -minute  periods,  which  is  what 
you  ultimately  must  get  into,  if  you  are  going  to  have  a  factual  basis 
in  the  record,  has  generally  been  quite  a  thorough  waste  of  time  and  very 
time-consuming  proposition. 

I  do  not  know  the  extent  to  which  Mr.  Patrick  desires  to  go  into 
it,  but  in  our  first  submission  of  KFRE  No.  3  we  had  on  page  2  a  table 
that  showed  in  the  composite  week  of  1951  and  1952  there  were  four 
periods  in  which  four  spot  announcements  appeared,  and  three  periods 
during  that  week  in  which  more  than  five  appeared. 

I  think  that  this  witness  can  state  that  that  is  the  practice  in 
certain  instances,  and  just  precisely  what  their  policy  is. 

If  that  is  what  you  want  to  find  out,  I  believe  we  can  probably  get 
it  in  the  record  shorter  than  spending  time  arguing  about  it. 

Mr.  Patrick:  I  will  be  very  brief. 

The  Presiding  Officer:  If  you  will  not  take  much  time,  all  right. 

Mr.  Patrick:  That  is  right. 

By  Mr.  Patrick: 

Q.  Directing  your  attention  before  we  pursue  this  matter  further, 
to  a  part  of  your  financial  showing,  Schedule  14,  which  is  your  rate 


card  — 


Mr. 


Mr. 


Mr. 


Mr. 


Pierson:  What  exhibit? 

Patrick:  It  is  under  "Finances. M  It  is  not  marked. 
Pierson:  That  is  not  currently  in  the  record. 

Patrick:  But  the  rate  card  is  the  thing  that  I  am  inquiring 


about. 


Mr.  Pierson: 
Mr.  Patrick: 
Mr.  Pierson: 
Mr.  Patrick: 


That  is  not  in  the  record. 

You  mean,  this  is  not  in  the  record? 
No,  sir. 

Let  us  put  it  in,  then. 
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Mr.  Pierson:  The  rate  card  to  which  you  are  referring  was  fur¬ 
nished  with  the  financial  data  that  was  exchanged  on  October  19.  It 

was  put  in  there  as  a  basis  for  estimates  of  revenue,  and  was  eliminated 

| 

because  it  concerned  the  question  of  availability  of  funds. 

I  have  no  objection  to  your  referring  to  it,  so  long  as  it  does  not 
tender  the  issue  of  availability  of  funds. 

Mr.  Patrick:  Thank  you,  sir. 

Mr.  Kraushaar:  Mr.  Examiner,  I  am  afraid  that  I  would  have  to 
object  to  it  on  the  grounds  that  it  does  relate  to  a  matter  that  is  not  in 
issue. 

Mr.  Pierson:  I  do  not  know  what  Mr.  Patrick’s  purpose  is,  up 
to  this  point. 

Mr.  Patrick:  I  can  ask  the  question,  and  then  let  you  decide,  both 
of  you. 

The  Presiding  Officer:  Go  ahead. 

By  Mr.  Patrick: 

Q.  Directing  your  attention,  Mr.  Bartlett,  to  the  document  within 
this  folder  and  not  officially  in  the  record  — 

The  Presiding  Officer:  The  document  previously  exchanged  by 
counsel ? 

Mr.  Patrick:  Right. 

By  Mr.  Patrick: 

Q.  (continuing)  —  marked  Schedule  14,  which  is  your  proposed 
television  rate  card  No.  1.  I  merely  want  to  ask  you  whether  or  not 
any  provision  was  made  in  that  rate  card  fbr  such  an  accommodation  of 
rates  between  local  and  national  advertisers,  as  we  referred  to  a  moment 
ago? 

Mr.  Kraushaar:  I  object  to  the  question  on  the  grounds  that  it  is 
irrelevant. 

The  Presiding  Officer:  I  think  it  is  relevant.  Go  ahead. 

The  Witness:  No,  there  was  not,  because  we  believed  that  these 
rates  are  rates  which  the  local  advertiser  can  afford  to  pay,  and  that 
those  rates  which  national  advertisers  will  eventually  and  in  the  very 
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near  future  be  able  and  willing  to  pay  for  the  facilities,  will  be  sub¬ 
stantially  greater  than  these. 

Our  intention  now,  as  we  look  ahead  into  an  economic  situation 
which  we  cannot,  of  course,  fully  foresee,  is  to  start  at  this  rate,  and 
then  to  increase  the  national  spot  rate  and  hold  the  local  rate  at  this 
point,  or  as  near  this  point  as  possible. 

By  Mr.  Patrick: 

Q.  Then,  to  make  the  record  clear,  this  is  your  rate  card  which 
you  propose  to  use  at  the  outset,  which  makes  no  discrimination  between 
local  and  national  advertisers,  coverage  notwithstanding?  A.  That  is 

right.  It  says  "Proposed  TV  Rate  Card  No.  1. " 

Q.  O.K. 

Getting  back  to  the  other  subject,  and  I  am  dating  my  inquiry  back 
to  the  year  1950,  the  latter  part,  before  you  embarked  on  all  of  the 
activities  described  in  Exhibit  No.  2  which  we  went  into  so  rather 
thoroughly  yesterday,  was  it  not  your  practice  to  carry  as  many  as 
seven  or  eight  announcements,  exclusive  of  time  break  announcements, 
in  a  given  15-minute  period  of  the  program?  A.  There  were  times 
late  in  1950  when  we  may  well  have  carried  that  number  of  announce¬ 
ments.  We  have  made  it  a  policy  to  try  during  the  periods  of  peak  busi¬ 
ness  selling  activity,  which  is  primarily  in  the  late  fall  season,  to  ac¬ 
commodate  as  many  advertisers  as  we  could  in  one  or  two  of  the  quarter 
hours  we  broadcast  throughout  the  day.  In  other  words,  there  were 
occasional  quarter  hours  in  which  we  carried  a  large  number  of  an¬ 
nouncements,  and  that  is  why  in  our  renewal  applications  we  have  always 
said  that  we  will  normally  carry  three  announcements  in  a  quarter  hour, 
or  three  minutes  of  commercial  in  a  quarter  hour,  I  should  say,  but 
that  in  times  of  great  business  activities  that  number  may  be  substantially 
exceeded. 

Q.  Is  it  not  also  a  fact  that  at  those  times,  or  at  times  to  which 
I  have  referred,  you  carried  as  many  as  four  back-to-back?  A.  I  do 

not  recall  whether  we  did  or  not,  though  I  think  that  some  of  our 
personality  programs  may  have  integrated  commercials  in  that  fashion 
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at  times. 

Q.  You  speak  about  participating  programs  now,  or  what?  A.  Yes. 
We  had  so  much  demand  for  that,  we  tried  to  accommodate  the  people 
whenever  we  could. 

Q.  You  have  always  pursued  a  rather,  and  take  pride  in  the  fact 
that  you  pursued  an  aggressive  commercial  policy  ?  A.  Yes,  we  have. 

It  has  been  our  belief  that  a  successful  business  from  a  financial  point 
of  view  was  the  only  kind  of  a  business  that  could,  in  the  long  run, 
really  render  continuously  good  public  service.  We  felt  that  a  good 
business  is  a  financially  successful  business,  as  well  as  otherwise  suc¬ 
cessful. 

Q.  All  right.  That  completes  my  inquiry  in  this  field. 

***♦.*♦ 

REDIRECT  EXAMINATION 
By  Mr.  Pierson: 

♦  *  *  *  *  * 

1024  Q.  In  response  to  questions  from  counsel  for  KARM  you  referred 

to  periods  in  the  day  when  you,  as  a  matter  of  fact,  would  include  more 
than  three  spot  announcements. 

Would  you  indicate  again  as  a  matter  of  practice  during  the  periods 
of  high  commercial  time,  high  commercial  activity  that  you  have  indi¬ 
cated,  how  frequently  during  the  day  those  periods  would  appear?  A. 
Normally,  those  periods  appeared  at  7:15  to  7:30  a.  m. ,  12:00  to  12:15 
noon,  and  occasionally  during  8:15  to  8:30  a.  m.  segments,  or  there  were 
some  other  quarter-hour  periods  occasionally  used. 

Normally,  not  more  than  two  or  at  most  three  of  those  quarter- 
hours  a  day  were  devoted  to  that  type  of  thing. 

Q.  And  the  rest  of  them  had  what  character  in  terms  of  frequency 
and  number  of  spots  within  the  14-1/2  minute  segment?  A.  Three  or  less 
or  were  network  programs. 

Q.  Mr.  Patrick  also  had  you  read  into  the  record  what  I  will 
refer  to  as  the  recapture  clause  in  local  time  contracts.  Is  that  clause 
included  as  a  result  of  any  agreement  binding  upon  you  that  you  made  with 
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your  national  representative  ?  A.  No,  none  whatsoever. 

Q.  Do  you  have  any  arrangement  with  your  national  representative 
that  requires  you  to  insert  such  a  clause  ?  A.  None  whatsoever. 

Q.  Assuming  your  national  representative  places  an  order  that 
does  conflict  with  a  local  order  for  a  spot  announcement  must  you 
without  exercising  any  judgment  on  your  own  part  cancel  the  local  an¬ 
nouncement?  A.  By  no  means.  We  are  fully  empowered  or  we  reserve 
the  full  right  to  exercise  our  own  complete  judgment. 

Q.  What  do  you  do  when  that  happens?  A.  Exercise  our  judgment 
as  best  we  can. 

Q.  Do  you  in  all  cases  where  you  get  an  order  for  a  national  spot 
in  a  time  already  sold  to  local  people  exercise  the  recapture  rights  ? 

A.  Not  in  all  cases. 

Q.  Can  you  give  examples  ?  A.  I  cannot. 

Q.  Where  you  have  not?  A.  I  beg  your  pardon? 

Q.  Can  you  give  some  examples  when  you  have  not?  A.  No,  I 
1026  cannot.  I  cannot  call  them  back  out  of  my  memory. 

Q.  Mr.  Patrick  had  you  read  into  the  record  the  gross  incomes 
for  the  years  1943  to  1951  inclusive  or  [of]  KFRE- 

In  order  that  this  information  will  be  complete,  Mr.  Bartlett, 
would  you  indicate  with  respect  to  the  year  1942  what  your  net  profit 
was  before  taxes?  A.  The  net  profit  was  $9, 844. 

Q.  What  was  the  first  full  year  that  you  operated  under  an  A.  B.  C. 
affiliation?  A.  1948. 

Q.  And  what  was  your  profit  in  that  year,  net  profit  before  taxes  ? 
A.  $34,973. 

Q.  What  was  the  first  full  year  of  operation  under  the  Columbia 
Broadcasting  contract,  the  first  full  year?  A.  It  was  1950. 

Q.  What  was  your  profit  in  that  year?  A.  $144,  508. 

Q.  What  is  the  fiscal  year  of  KFRE  or  California  Inland?  A.  July 
1st  to  June  30th. 

Q.  In  the  last  fiscal  year,  which  would  be  the  year  ended  June  30th, 
1953,  what  was  the  gross  revenue  of  California  Inland?  A.  The  total 
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corporation  gross  revenue  ? 

Q.  Correct.  A.  $682, 520. 01. 

Q.  And  of  that  amount  how  much  of  it  was  derived  from  the  sale 
of  local  time  and  spot  announcements  ?  A.  Do  you  want  the  figures  for 
KFRM  and  KFRE  combined  or  for  KFRE  only  ? 

Q.  Do  you  have  them  separated?  A.  I  have  them  separate. 

Q.  KFRE  only  and  then  the  total.  A.  Local  time  was  $255,  010. 46. 

Q.  That  was  for  KFRE  only  ?  A.  Correct. 

Q.  What  percentage  is  that  of  your  total  gross  ?  A.  Well,  I 
would  have  to  calculate  that  figure,  because  I  would  have  to  remove 
from  it,  to  get  significant  figures,  the  closed-circuit  television  revenues 
and  the  FM  revenues. 

Q.  Have  you  not  calculated  it?  A.  I  have  calculated  it  on  another 
basis.  I  have  taken  the  total  KFRE  only  revenue,  minus  those  portions 
of  the  revenue  which  came  from  the  closed-circuit  television  activities, 
and  then  made  the  calculation. 

Q.  All  right.  What  is  that  percentage,  exclusive  of  closed- 
circuit  income  ?  A.  38  per  cent  of  it  is  local. 

Q.  Have  you  determined  what  percentage  is  exclusive  of  closed- 
circuit  income  that  was  sold  to  national  spot  advertisers?  A.  35.  6 
per  cent. 
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Q.  And  what  percentage  was  network?  A.  17.2  per  cent. 

Q.  And  the  balance  is  made  up  of  other  income;  is  that  correct? 
A.  That  is  correct. 

Mr.  Patricks  Mr.  Pierson,  could  you  give  us  those  figures  as 
companions  for  your  percentages,  as  long  as  you  are  giving  them? 

Mr.  Piersons  You  would  like  the  figures  that  were  used  to  derive 
the  percentages? 

Mr.  Patricks  Yes. 

By  Mr.  Piersons 

Q.  Would  you  do  that  ?  A.  The  network  income  figure  was 
$117, 136. 73.  The  national  sales,  $241, 114. 03. 

Mr.  Piersons  Does  that  give  you  the  information  you  want, 
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Mr.  Patrick? 

Mr.  Patrick:  Yes,  it  does.  Thank  you. 

****** 

Washington,  D.C. 

Thursday, 

November  19,  1953 

WALLY  ERICKSON 

was  called  as  a  witness  for  and  on  behalf  of  California  Inland  Broadcasting 
Company  and,  having  been  previously  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

DIRECT  EXAMINATION 
By  Mr.  Pierson: 

Q.  Mr.  Erickson,  will  you  state  your  full  name  for  the  record? 

A.  My  name  is  Wally  Erickson. 

Q.  Where  do  you  reside  ?  A.  142  North  Fulton  Street,  in 

Fresno. 

Q.  How  long  have  you  lived  in  Fresno  ?  A.  Since  June  of  1947. 

Q.  What  is  your  profession,  Mr.  Erickson?  A.  I  am  the  director 
of  public  information  and  the  farm  director  for  KFRE. 

Q.  Are  you  a  newspaperman  by^rade  and  prof ession ?  A.  Yes. 

Q.  Will  you  refer,  Mr.  Erickson,  to  Exhibit  No.  1,  KFRE 
Exhibit  No.  1.  I  am  sorry;  that  is  KFRE  Exhibit  No.  7,  pages  11  and 
12,  purporting  to  be  a  biography  of  your  activities,  which  was  qualified 
by  Mr.  Bartlett,  with  some  additions.  As  corrected  and  modified,  is  it 
true  and  correct?  A.  Well,  there  is  one  minor  correction  and  I  think 
one  possible  ambiguity.  In  the  bottom  of  page  11,  the  final  paragraph, 
it  says: 

TfDirector  of  public  information,  farm  director,  March,  1950  to 

1953. " 

Actually,  the  director  of  public  information  is  repeated  at  the  top 
of  page  12  for  September  —  rather,  it  states  my  duties  as  director  of 
public  information,  which  was  a  post  I  took  over  in  September  of  1952. 

In  other  words,  I  have  not  held  both  jobs  since  I  joined  the  station. 
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corporation  gross  revenue  ? 

Q.  Correct.  A.  $682, 520. 01. 

Q.  And  of  that  amount  how  much  of  it  was  derived  from  the  sale 
of  local  time  and  spot  announcements  ?  A.  Do  you  want  the  figures  for 
KFRM  and  KFRE  combined  or  for  KFRE  only? 

Q.  Do  you  have  them  separated?  A.  I  have  them  separate. 

Q.  KFRE  only  and  then  the  total.  A.  Local  time  was  $255,  010.46. 

Q.  That  was  for  KFRE  only  ?  A.  Correct. 

Q.  What  percentage  is  that  of  your  total  gross  ?  A.  Well,  I 
would  have  to  calculate  that  figure,  because  I  would  have  to  remove 
from  it,  to  get  significant  figures,  the  closed-circuit  television  revenues 
and  the  FM  revenues. 

Q.  Have  you  not  calculated  it  ?  A.  I  have  calculated  it  on  another 
basis.  I  have  taken  the  total  KFRE  only  revenue,  minus  those  portions 
of  the  revenue  which  came  from  the  closed-circuit  television  activities, 
and  then  made  the  calculation. 

Q.  All  right.  What  is  that  percentage,  exclusive  of  closed- 
circuit  income?  A.  38  per  cent  of  it  is  local. 

Q.  Have  you  determined  what  percentage  is  exclusive  of  closed- 
circuit  income  that  was  sold  to  national  spot  advertisers?  A.  35.  6 
per  cent. 

Q.  And  what  percentage  was  network?  A.  17.2  per  cent. 

Q.  And  the  balance  is  made  up  of  other  income;  is  that  correct? 

A.  That  is  correct. 

Mr.  Patrick*  Mr.  Pierson,  could  you  give  us  those  figures  as 
companions  for  your  percentages,  as  long  as  you  are  giving  them? 

Mr.  Piersons  You  would  like  the  figures  that  were  used  to  derive 
the  percentages? 

Mr.  Patricks  Yes. 

By  Mr.  Piersons 

Q.  Would  you  do  that  ?  A.  The  network  income  figure  was 
$117, 136. 73.  The  national  sales,  $241, 114. 03. 

Mr.  Piersons  Does  that  give  you  the  information  you  want, 
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Mr.  Patrick? 

Mr.  Patrick:  Yes,  it  does.  Thank  you. 

****** 

Washington,  D.  C. 

Thursday, 

November  19,  1953 

WALLY  ERICKSON 

was  called  as  a  witness  for  and  on  behalf  of  California  Inland  Broadcasting 
Company  and,  having  been  previously  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

DIRECT  EXAMINATION 
By  Mr.  Pierson: 

Q.  Mr.  Erickson,  will  you  state  your  full  name  for  the  record? 

A.  My  name  is  Wally  Erickson. 

Q.  Where  do  you  reside  ?  A.  142  North  Fulton  Street,  in 

Fresno. 

Q.  How  long  have  you  lived  in  Fresno?  A.  Since  June  of  1947. 

Q.  What  is  your  profession,  Mr.  Erickson?  A.  I  am  the  director 
of  public  information  and  the  farm  director  for  KFRE. 

Q.  Are  you  a  newspaperman by^rade  and  prof ession ?  A.  Yes. 

Q.  Will  you  refer,  Mr.  Erickson,  to  Exhibit  No.  1,  KFRE 
Exhibit  No.  1.  I  am  sorry;  that  is  KFRE  Exhibit  No.  7,  pages  11  and 
12,  purporting  to  be  a  biography  of  your  activities,  which  was  qualified 
by  Mr.  Bartlett,  with  some  additions.  As  corrected  and  modified,  is  it 
true  and  correct?  A.  Well,  there  is  one  minor  correction  and  I  think 
one  possible  ambiguity.  In  the  bottom  of  page  11,  the  final  paragraph, 
it  says: 

"Director  of  public  information,  farm  director,  March,  1950  to 

1953." 

Actually,  the  director  of  public  information  is  repeated  at  the  top 
of  page  12  for  September  —  rather,  it  states  my  duties  as  director  of 
public  information,  which  was  a  post  I  took  over  in  September  of  1952. 

In  other  words,  I  have  not  held  both  jobs  since  I  joined  the  station. 


54 


The  correction  is  in  page  12,  under  Civic  Activities,  member  of 
Blue  Key  Honor  Society  should  read  "of  the  University  of  North  Dakota" 

1123  rather  than  "for  Fresno  State  College. " 

Q.  With  those  modifications  are  these  pages  true  and  correct? 

A.  Yes,  I  believe  they  are. 

Q.  You  stated  that  you  started  at  KFRE  in  1950;  is  that  correct? 

A.  Yes,  sir. 

Q.  And  just  what  is  under  your  supervision  at  the  present  time 
at  KFRE,  what  activities?  A.  I  am  in  charge  of  the  farm  programs  in 
the  organization  and  broadcasting  of  our  farm  programs.  I  am  also  in 
administrative  charge  of  the  news  operation,  and  work  along  with  the 
program  department  on  some  special  events. 

Q.  How  do  you  go  about  keeping  up  with  farm  problems  ?  Are 
you  a  farmer?  A.  No,  I  am  not. 

Q.  How  do  you  go  about  keeping  up  with  farm  problems  ? 

A.  Well,  by  contact  with  all  the  farm  media  possible,  such  as  [  at]  tending 
farm  organizational  and  commodity  meetings. 

Q.  And  where  would  they  be?  In  Fresno?  A.  Well,  they  would 
be  Fresno,  the  San  Joaquin  Valley,  and  on  occasion  outside  the  Valley, 
other  parts  of  the  state,  or  even  outside  the  state  in  some  cases. 

Visits  on  the  farm,  covering  farm  conventions,  agricultural 
conventions  of  one  type  or  another,  especially  those  that  are  in  our  area, 

1124  but  sometimes  outside  the  area  where  our  people  are  represented, 
in  order  to  give  coverage  to  our  home  folks  on  their  activities  at  these 
conventions,  or  their  representatives  at  the  conventions,  such  as  the 
California  Farm  Bureau  Federation  convention  at  Berkely,  and  the 
National  Poultry  Congress  at  San  Francisco,  and  so  forth. 

Q.  Those  are  examples  ?  A.  Those  are  examples  of  the  type  of 
thing,  yes,  sir. 

Q.  And  what  else  do  you  do  to  keep  abreast?  A.  Well,  we  cover 
affairs  in  the  San  Joaquin  Valley,  five  affairs  regularly  each  year. 

Those  are  county  and  district  affairs,  plus  a  good  many  local  affairs. 
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Also,  we  cover  the  California  State  Fair  at  Sacramento  each  year, 
and  report  on  the  activities  of  Valley  exhibitors  and  participants  at  the 
State  Fair.  We  cover  a  good  many  livestock  shows  and  sales  of  one  type 
and  another,  both  in  our  immediate  area  and  at  such  places  as  the  Grand 
National  Livestock  Show  in  San  Francisco,  where  we  again  report  on  the 
activities  of  our  Valley  and  Central  California  exhibitors. 

I  have  access  to  about  fifty  farm  periodicals  which  I  read  each  month. 
We  keep  in  constant  contact  with  agricultural  commodity  leaders  by  tele¬ 
phone,  to  keep  abreast  of  their  activities  in  the  news  sense,  carry  on 
considerable  correspondence  with  agricultural  people.  We  work  closely 
with  the  various  Government  agricultural  agencies  in  our  area,  the  vari¬ 
ous  offices  of  the  United  States  Department  of  Agriculture,  including  the 
1125  Production  and  Marketing  Administration  and  the  Federal -State 
Market  News  Service. 

We  also  work  closely  with  the  Agricultural  Extension  Service  of  the 
University  of  California,  both  in  Fresno  County  and  in  adjacent  counties, 
and  in  the  cases  of  four  of  these  counties  we  carry  regular  programs  with 
them,  interview-type  programs  on  our  regular  farm  line-up. 

In  the  case  of  Tulare,  Kings  and  Madera  counties,  we  make  regular 
visits  to  these  counties  to  record  the  interviews  with  the  farm  advisers  of 
the  university  staff  and  the  farmers  that  they  bring  in  as  their  guests.  We 
work  closely  with  the  agricultural  educational  institutions,  such  as  the 
agriculture  department  of  the  Fresno  State  College.  We  do  a  regular  pro¬ 
gram  with  them  on  our  farm  line-up. 

We  also  work  closely  with  the  Future  Farmers  of  America,  which  is 
the  organization  of  high  school  agricultural  students,  and  the  4-H  clubs, 
which  are  affiliated  with  the  grammar  and  junior  high  schools,  in  the  case 
of  the  High  4-H  clubs,  in  the  high  schools  themselves. 

Q.  Is  that  a  general  description  of  what  you  do  to  keep  abreast  of 
farm  problems?  A.  Yes,  I  think  it  is. 

Q.  Now,  what  are  the  objectives  of  the  farm  programs  of  KFRE? 

1126  A.  Well,  I  would  say  the  objectives  are  threefold.  In  the  first  place, 
to  provide  production  and  marketing  know-how  which  will  prove  of  dollar 
and  cents  value  to  the  farmers. 

The  second  objective,  in  my  mind,  is  because  the  San  Joaquin 
Valley  in  Central  California  is  a  widely  diversified  agricultural  area, 
growing  somewhere  in  the  vicinity  of  150  different  commercial  crops 
and  commodities,  there  are  many  cases  where  farmers  probably  are 
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not  too  well  aware  of  what  the  other  folks  in  agriculture  are  doing. 

We  feel  that  this,  our  farm  programs,  provide  a  medium  where 
each  segment  of  agriculture  can  help  to  keep  abreast  of  what  other  seg¬ 
ments  are  doing,  and  to  help  weld  a  coordinated  agriculture  for  our 
area. 

The  third  function  I  feel,  perhaps,  could  be  summarized  as  a 
morale  one  in  that  we  try  to  express  a  favorable  light  on  what  the  farmer 
does,  both  in  cooperation  with  himself  and  with  the  city  people,  so  that 
the  city  people  know  what  the  farmer  is  doing,  and  interpret  farm  events 
for  the  city  folks,  and  generally  work  for  community  betterment  in  that 
sense. 

We  take  pride  in  the  fact  that  we  are  doing  these  farm  programs 
and  in  reporting  farm  activities,  and  we  hope  that  in  some  measure  these 
programs  help  the  farmer  himself  take  pride  in  what  he  is  doing. 

Q.  Now,  how  do  you  implement  these; objectives?  A.  Well, 

t 

primarily  I  would  say  we  implement  them  with  the  farm  programs 
1127  themselves.  We  carry  an  hour  a  day  of  local  origin  farm  pro¬ 

grams,  which  gives  us  ample  opportunity  to;  do  a  thorough  job  of  coverage, 
and  a  very  great  percentage  of  my  individual  activities  are  designed  to 
getting  material  for  these  farm  broadcasts.? 

I  feel  that  is  my  principal  medium  and  the  place  where  I  can 
be  of  the  most  service  is  in  getting  as  much  and  as  reliable  information 
on  these  broadcasts  as  possible,  so  I  direct  most  of  my  efforts  in  that 
direction. 

In  addition,  I  have  occasionally  been  called  upon  to  participate 
in  various  agricultural  activities  of  one  type  and  another  which  are  not 
directly  related  to  the  broadcast  field.  Occasionally  I  make  talks  at 
farm  bureau  center  meetings  or  before  Future  Farmer  or  4-H  club 
groups. 

I  recently,  in  the  past  year,  participated  in  the  Conservation 
Workshop  at  the  Fresno  State  College,  participating  in  the  water  prob¬ 
lems  panel.  This  past  summer  I  was  speaker  at  the  State  4-H  Club 
convention  at  Davis,  California,  operating  a  radio  workshop  there  with 
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the  4-H  Club  boys  and  girls.  I  was  a  speaker  at  the  San  Joaquin  Valley 
Fair  Managers  Association  meeting  this  past  summer. 

Q.  Are  those  fairly  typical  of  your  non-broadcast  activities  ?  A. 
Well,  yes,  they  are,  and  in  addition,  we  have,  or  I  and  some  of  the 
other  folks  at  KFRE  have,  served  as  consultants  in  a  number  of  matters, 

1128  and  I  refer  specifically  to  assisting  the  California  Farm  Bureau 
Federation  in  organizing  a  statewide  broadcast  network  called  the 
Farm  Bureau  Network,  in  which  we  help  them  organize  their  program 
and  select  the  stations  which  would  carry  the  program,  and  we  were 
selected  as  the  Central  California  outlet  for  the  official  State  Farm 
Bureau  program. 

Q.  Do  you  have  any  vehicles  that  you  use,  or  equipment  that  you 
use  regularly,  to  cover  these  farm  events  and  gather  news  ?  A.  Well, 
yes.  We  have  a  station  wagon  which  the  farm  department  frequently 
uses. 

Q.  Is  it  equipped  with  any  recording  equipment?  A.  Well,  we 
carry  recording  equipment  with  us,  Magnachorder  recording  equipment. 

Q.  Now,  you  have  described  the  activities  of  KFRE  and  its  ob¬ 
jectives,  with  respect  to  agricultural  matters.  Does  this  fairly  exemplify 
your  proposals  for  television  ?  A.  Yes. 

Q.  Now,  what  is  your  present  staff  in  the  news  and  farm  depart¬ 
ment  that  is  responsible  to  you  ?  A.  The  present  staff  of  the  news  and 
farm  department  of  KFRE  consists  of  myself  as  farm  director.  We  have 
another  farm  reporter. 

Q.  Is  he  full-time  ?  A.  Yes. 

1129  Two  full-time  news  reporters,  and  a  news  editor,  one  part-time 
news  reporter  who  works  for  us  on  week-ends  and  on  special  assignments 
during  the  week.  We  have  five  part-time  stringers,  as  they  are  termed. 

Q.  What  is  a  stringer?  A.  Well,  they  are  correspondents,  news 
correspondents,  for  us  in  areas  outside  the  Fresno  area.  We  have 
five  of  them  in  the  San  Joaquin  Valley  who  work  for  us  on  a  part-time 
basis  providing  us  with  news  from  their  areas. 


56 


1127 


not  too  well  aware  of  what  the  other  folks  in  agriculture  are  doing. 

We  feel  that  this,  our  farm  programs,  provide  a  medium  where 
each  segment  of  agriculture  can  help  to  keep  abreast  of  what  other  seg¬ 
ments  are  doing,  and  to  help  weld  a  coordinated  agriculture  for  our 
area. 

The  third  function  I  feel,  perhaps,  could  be  summarized  as  a 
morale  one  in  that  we  try  to  express  a  favorable  light  on  what  the  farmer 
does,  both  in  cooperation  with  himself  and  with  the  city  people,  so  that 
the  city  people  know  what  the  farmer  is  doing,  and  interpret  farm  events 
for  the  city  folks,  and  generally  work  for  community  betterment  in  that 
sense. 

We  take  pride  in  the  fact  that  we  are  doing  these  farm  programs 
and  in  reporting  farm  activities,  and  we  hope  that  in  some  measure  these 
programs  help  the  farmer  himself  take  pride  in  what  he  is  doing. 

Q.  Now,  how  do  you  implement  these  objectives?  A.  Well, 
primarily  I  would  say  we  implement  them  with  the  farm  programs 

themselves.  We  carry  an  hour  a  day  of  local  origin  farm  pro¬ 
grams,  which  gives  us  ample  opportunity  to  do  a  thorough  job  of  coverage, 
and  a  very  great  percentage  of  my  individual  activities  are  designed  to 
getting  material  for  these  farm  broadcasts. 

I  feel  that  is  my  principal  medium  and  the  place  where  I  can 
be  of  the  most  service  is  in  getting  as  much  and  as  reliable  information 
on  these  broadcasts  as  possible,  so  I  direct  most  of  my  efforts  in  that 
direction. 

In  addition,  I  have  occasionally  been  called  upon  to  participate 
in  various  agricultural  activities  of  one  type  and  another  which  are  not 
directly  related  to  the  broadcast  field.  Occasionally  I  make  talks  at 
farm  bureau  center  meetings  or  before  Future  Farmer  or  4-H  club 
groups. 

I  recently,  in  the  past  year,  participated  in  the  Conservation 
Workshop  at  the  Fresno  State  College,  participating  in  the  water  prob¬ 
lems  panel.  This  past  summer  I  was  speaker  at  the  State  4-H  Club 
convention  at  Davis,  California,  operating  a  radio  workshop  there  with 
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the  4-H  Club  boys  and  girls.  I  was  a  speaker  at  the  San  Joaquin  Valley 
Fair  Managers  Association  meeting  this  past  summer. 

Q.  Are  those  fairly  typical  of  your  non-broadcast  activities?  A. 
Well,  yes,  they  are,  and  in  addition,  we  have,  or  I  and  some  of  the 
other  folks  at  KFRE  have,  served  as  consultants  in  a  number  of  matters, 

1128  and  I  refer  specifically  to  assisting  the  California  Farm  Bureau 
Federation  in  organizing  a  statewide  broadcast  network  called  the 
Farm  Bureau  Network,  in  which  we  help  them  organize  their  program 
and  select  the  stations  which  would  carry  the  program,  and  we  were 
selected  as  the  Central  California  outlet  for  the  official  State  Farm 
Bureau  program. 

Q.  Do  you  have  any  vehicles  that  you  use,  or  equipment  that  you 
use  regularly,  to  cover  these  farm  events  and  gather  news  ?  A.  Well, 
yes.  We  have  a  station  wagon  which  the  farm  department  frequently 
uses. 

Q.  Is  it  equipped  with  any  recording  equipment  ?  A.  Well,  we 
carry  recording  equipment  with  us,  Magnachorder  recording  equipment. 

Q.  Now,  you  have  described  the  activities  of  KFRE  and  its  ob¬ 
jectives,  with  respect  to  agricultural  matters.  Does  this  fairly  exemplify 
your  proposals  for  television?  A.  Yes. 

Q.  Now,  what  is  your  present  staff  in  the  news  and  farm  depart¬ 
ment  that  is  responsible  to  you?  A.  The  present  staff  of  the  news  and 
farm  department  of  KFRE  consists  of  myself  as  farm  director.  We  have 
another  farm  reporter. 

Q.  Is  he  full-time  ?  A.  Yes. 

1129  Two  full-time  news  reporters,  and  a  news  editor,  one  part-time 
news  reporter  who  works  for  us  on  week-ends  and  on  special  assignments 
during  the  week.  We  have  five  part-time  stringers,  as  they  are  termed. 

Q.  What  is  a  stringer  ?  A.  Well,  they  are  correspondents,  news 
correspondents,  for  us  in  areas  outside  the  Fresno  area.  We  have 
five  of  them  in  the  San  Joaquin  Valley  who  work  for  us  on  a  part-time 
basis  providing  us  with  news  from  their  areas. 
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Q.  In  addition  to  that,  do  you  have  any  arrangement  with  San 
Joaquin  Valley  newspapers  ?  A.  Yes,  we  do.  We  have  one  working 
agreement  with  quite  a  number  of  newspapers. 

Q.  In  the  local  communities  ?  A.  Yes. 

Q.  Now,  will  this  staff  and  its  work  and  its  product  in  terms  of 
news,  farm  news,  be  available  to  the  television  operation?  A.  Yes,  it 
will. 

Q.  Do  you  propose  any  additions  in  staff  ?  A.  Yes,  we  do.  We 
propose  two  additional  newsmen,  both  of  which  will  work  interchangeable 
in  the  farm  and  news  operation  and,  in  addition  to  that,  we  will  have  the 
services  of  a  KFRE  cameraman  for  television. 

1130  Q.  One  photographer  ?  A.  Yes. 

Q.  Do  you  handle  any  weather  broadcasts?  A.  Yes,  we  do. 

Q.  KFRE  does  now?  A.  Yes. 

Q.  And  are  those  live  broadcasts  from  the  Weather  Bureau  ? 

A.  Some  of  them  are,  some  of  them  are  not. 

Q.  Do  you  originate  live  broadcasts  op  a  regular  basis  from  the 

Weather  Bureau?  A.  Yes,  we  do.  We  have  a  line  in  with  the  United 

« 

States  Weather  Bureau  at  the  Fresno  Air  Terminal. 

Q.  Is  that  a  permanent  line  that  you  maintain?  A.  Yes. 

We  carry  two  direct  live  broadcasts  daily  on  our  farm  programs, 
one  at  6:53  and  the  other  at  12:54.  That  should  be  6:53  a.  m.  and  12:54 
p.  m. 

The  6:53  broadcast  is  rebroadcast  again  about  an  hour  later  in 
the  morning,  and  at  9:00  o’clock  we  carry  a  live  broadcast  from  the 
Weather  Bureau  on  KRFM,  and  that  is  rebroadcast  on  KFRE  at  10:15 
p.  m. 

Q.  Will  you  refer  to  the  next  to  the  last  page  of  Exhibit  No.  3, 

Mr.  Erickson.  That  map  shows  by  the  circles  the  towns  from  which 
you  obtained  interviews  and  where  you  obtained  guests  on  your  KFRE 
farm  programs:  You  spoke  earlier  about  the  diversification  of 
agriculture  in  the  San  Joaquin  Valley.  I  believe  you  said  150  different 
commercial  crops?  A.  Something  like  that,  yes. 
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Q.  Do  all  parts  of  the  same  area  grow  all  of  the  crops,  or  are 
different  parts  of  the  area  devoted  to  different  crops  ?  A.  Different 
parts  of  the  area  are  devoted  to  different  crops.  Some  of  them,  of  course, 
are  more  generally  grown  in  different  areas  than  others. 

Q.  Will  you  exemplify  briefly  some  of  those  differences  as  be¬ 
tween  areas  by  reference  to  the  map  shown  on  page  112  ?  A.  Yes. 

For  instance,  the  cotton  production  in  California  is  dominated 
by  the  San  Joaquin  Valley.  Over  90  per  cent  of  the  cotton  in  the  state 
is  produced  in  the  Valley,  and  that  is  grown  primarily  in  Kern,  Tulare, 
Fresno,  Kings  and  Madera  counties,  with  some  limited  production  in 
Merced  County,  and  nothing  north  of  Merced  County. 

The  west  side  of  Fresno  and  Merced  counties,  and  up  into 
Stanislaus  County  are  very  heavy  melon-producing  centers,  particularly 
cantaloupes,  and  rice  is  a  permanent  crop  there. 

We  have  peach  production  throughout  the  Valley,  but  in  the  more 
southerly  parts  it  is  what  is  known  as  the  freestone  or  the  fresh  peach 
varieties,  which  are  shipped  fresh  to  the  markets  of  the  nation,  whereas 
in  Merced  and  Stanislaus  counties  the  peach  production  is  the  canning 
1132  peach  varieties. 

Kern  County  is  a  heavy  producing  center  for  certified  alfalfa 
seed.  Tulare  County  has  a  very  important  citrus  industry  in  the  eastern 
portion  of  the  county.  Tulare  is  an  important  olive-producing  county. 

The  foothill  area  of  the  entire  eastern  San  Joaquin  Valley  is  a 
heavy  livestock-producing  center.  The  west  side  of  the  Valley  is  a  heavy 
sheep-producing  center  in  the  foothills  on  the  west  side,  with  some  other 
livestock. 

Q.  Does  that  indicate  the  diversification  from  one  part  of  the  area 
to  the  other?  A.  I  think  it  does,  yes. 

Q.  Are  the  problems  of  the  farmer  dependent  upon  the  crops  he 
raises  ?  A.  I  beg  your  pardon  ? 

Q.  Do  the  problems  of  farmers  vary  to  some  extent  upon  the  type 
of  crop  they  are  raising?  A.  Definitely. 
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Q.  In  the  farm  programming  of  California  Inland,  what  attempt 
has  been  made  to  meet  these  problems  with  respect  to  all  of  these  types 
of  farming  in  the  Valley?  A.  Well,  we  do  our  best  to  keep  up  with  as 
many  phases  of  this  diversified  agriculture  as  we  can  through  these 
devices  that  I  have  described. 

****** 

Washington,  D.C. 

Tuesday, 

December  1,  1953 

****** 

CLYDE  F.  COOMBS 

resumed  his  testimony  on  behalf  of  KARM,  the  George  Harm  Station, 
as  follows: 

****** 

CLYDE  F.  COOMBS 
resumed  his  testimony  as  follows: 

CROSS-EXAMINATION 
By  Mr.  Pierson: 

Q.  Now  again,  with  respect  to  KARM  Exhibit  No.  1,  you  list 
civic  and  professional  activities  in  which  you  have  engaged.  Except 
for  the  clubs  which  I  take  it  are  primarily  social  clubs  ?  A.  That  is 
right. 

Q.  And  the  University-Sequoia-Sunnsyside  Club,  what  is  that,  a 
golf  club  ?  A.  That  is  a  golf  club,  and  also  has  a  downtown  club. 

Q.  Downtown  club  rooms,  is  that  right?  A.  Yes. 

Q.  What  is  the  Sutter  Club  ?  A.  The  Sutter  Club  is  a  downtown 
club  room  in  Sacramento. 

Q.  Your  activities  with  the  Broadcasting  Association  all,  of 
course,  concern  your  business,  is  that  correct?  A.  I  think  so. 

Q.  They  do  not  have  any  substantial  charitable  undertakings,  do 
they,  the  broadcasting  organization?  A.  I  never  heard  if  they  do. 

Q.  The  Rotary  Club  and  the  Chamber  of  Commerce  are  primarily 
businessmen’s  service  organizations,  are  they  not?  A.  Well,  in  my 
definition  I  do  not  think  of  a  Chamber  of  Commerce  necessarily  that  it 
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would  be  in  the  same  class  with  a  service  organization  as  the  Rotary 
Club. 

Q.  The  Chamber  of  Commerce  ?  A.  Maybe  you  can  make  a 
similarity  between  them. 

Q.  Are  you  active  as  a  member  in  any  organizations  that  are 
primarily  devoted  to  charitable  undertakings  ? 

Mr.  Smith:  As  a  member  ? 

Mr.  Pierson:  Yes. 

The  Witness:  Well,  not  directly.  I  was  on  the  committee  of  the 
Korean  Relief  Committee. 

By  Mr.  Pierson: 

Q.  Are  you  active  as  a  member  in  any  organizations  that  primarily 
are  devoted  to  educational  interests  and  affairs  of  Fresno  ?  A.  Not 
directly. 

Q.  Are  you  active  as  a  member  in  any  organization  devoted  to 
the  promotion  of  religious  interests  of  Fresno  ? 

Mr.  Smith:  Does  he  belong  to  the  church,  do  you  mean  ? 

Mr.  Pierson:  I  asked  him  if  he  was  active  as  a  member. 

The  Witness:  Personally,  no. 

By  Mr.  Pierson: 

Q.  Are  you  active  as  a  member  in  any  organization  in  Fresno 
primarily  concerning  itself  with  the  health  of  the  community  ?  A.  Not 
directly. 

Q.  Are  you  active  as  a  member  in  any  organization  in  Fresno 
that  primarily  concerns  itself  with  cultural  interests  of  the  community? 

Mr.  Smith:  That  is  a  very  broad  term,  Mr.  Examiner.  I  do 
not  want  to  interrupt. 

Mr.  Pierson:  Do  you  understand  what  I  mean? 

Mr.  Smith:  Cultural  involves  everything. 

The  Witness:  I  have  heard  several  arguments  on  the  word  "culture. " 

By  Mr.  Pierson: 

Q.  Can  you  answer  the  question,  or  do  you  not  understand  it? 

A.  I  would  take  it,  the  way,  if  I  know  what  I  think  you  mean,  the  answer 


would  be  "no. " 
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*  *  *  *  *  * 

Q.  Well,  I  wanted  total  staff  of  KARM.  That  would  include 
anyone  in  broadcast  activities,  as  distinguished  from  the  truck  line. 

A.  I  am  not  thinking  about  the  truck  line,  Mr.  Pierson.  I  hadn’t  thought 
about  that  in  quite  some  time.  That  doesn’t  seem  all.  I  have  one  part- 
time  employee  besides  that. 

Q.  One  part-time.  What  does  he  do  ?  A.  It  is  a  gal  that  does 
one  program  a  day. 

Q.  She  is  talent?  A.  Yes. 

Q.  Now,  are  any  of  these  people  that  you  named  part-time  ? 

A.  No. 

Q.  Farm  director  is  full  time  ?  A.  Yes. 

Q.  How  long  has  he  been  working  for  you?  A.  He’s  been  there 
about  two  months.  He  does  other  things  on  the  side,  but  my  arrangements 
with  him,  it  is  supposed  to  be  a  full-time  job  as  far  as  we  are  concerned. 

Q.  He  does  have  other  work?  A.  He  does  do  other  things. 

Q.  And  who  was  your  farm  director  before  he  came  ?  A.  The 
news  director  was  handling  both  for  about  the  past  year,  a  little  over  a 
year. 

Q.  So  until  the  last  two  months  you  had  one  man  doing  both, 
holding  both  the  news  director’s  job  and  the  farm  director’s  job? 

A.  That’s  correct. 

Q.  And  that  goes  back  a  little  bit  ove'r  a  year.  When  would  it 
be  —  1952,  the  early  part?  A.  As  I  remember,  it  was  the  early  part 
of  ’52. 

Q.  Now,  did  you  have  a  farm  director  prior  to  ’52?  A.  Yes, 
we  had  one.  I  think  he  was  handling  both  jobs. 

Q.  As  a  matter  of  fact,  isn’t  it  true  that  one  man  has  always,  at 

least  in  recent  years,  handled  both  jobs  ?  A.  Most  of  the  time. 

****** 

Fresno,  California  January  13,  14,  and  15,  1954. 

DEPOSITIONS  TAKEN  ON  BEHALF  OF 

CALIFORNIA  INLAND  BROADCASTING  CO. 

****** 
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HENRY  J.  ANDREAS: 

called  as  a  witness  on  behalf  of  California  Inland  Broadcasting  Company, 

and  being  first  duly  sworn  by  tfye  Notary,  testified  as  follows: 

****** 

DIRECT  EXAMINATION 
By  Mr.  Pierson: 

Q.  Will  you  state  your  full  name  for  the  record,  Mr.  Andreas  ? 

A.  Henry  J.  Andreas. 

Q.  Will  you  spell  the  last  name?  A.  A-n-d-r-e-a-s. 

Q.  You  have  before  you  what  has  been  marked  KFREfs  Exhibit  D. 
What  is  that  document?  A.  Well  that  is  some  biographical  information. 
My  own  activities  and  so  forth. 

Q.  Is  it  true  and  correct,  Mr.  Andreas  ?  A.  Yes,  it  is. 

MR.  PIERSON:  I  offer  KFREfs  Exhibit  D. 

(The  document  referred  to,  marked KFRE  Ex.  D,,  is  attached 
at  the  end  of  this  transcript. ) 

By  Mr.  Pierson: 

Q.  Referring  to  Exhibit  D,  I  note  that  your  business  interest 
is  farming.  Do  you  own  farm  property?  A.  That  is  right. 

Q.  And  where  are  they  located?  A.  East  of  Fresno,  eight  miles 
east  of  Fresno. 

Q.  Eight  miles  east  of  Fresno.  And  in  what  particular  crops? 

A.  Primarily  grapes,  tree  fruit,  and  some  cotton. 

Q.  What  is  the  California  Raisin  Advisory  Board  of  Directors? 

A.  It  is  primarily  a  trade  promotion  program.  Operates  under  a 
Marketing  Order  of  the  State  of  California. 

Q.  And  what  do  they  do  ?  A.  Primarily  engage  in  advertising 
raisins,  domestically,  trying  to  increase  the  consumption  of  raisins. 
Carry  on  a  research  program,  attempting  to  expand  the  uses  of  raisins. 

Q.  Does  it  have  any  function  in  connection  with  marketing  ?  A. 
Well  only  as  a  trade  promotion  agency. 

Q.  And  you  are  now  chairman  of  the  Board  of  Directors  ?  A. 
Chairman  of  the  Board,  yes,  sir. 
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Q.  And  the  research  committee  of  the  California  Raisin  Advisory 
Board  is  what  you  have  just  described,  engaged  in  research?  A.  Yes. 
The  research  committee  is  one  of  the  committees,  one  of  five  com¬ 
mittees  that  function,  and  the  primary  function  of  that  organization  is 
to  engage  in  research  activities.  We  contract  with  the  University  of 
California,  for  example,  to  work  on  certain  projects.  We  also  engage 
private  laboratories  to  engage  in  certain  phases. 

Q.  Well  is  it  research  in  growing  and  processing  of  grapes  and 
raisins?  A.  Both,  yes,  sir. 

Q.  What  is  the  Kings  River  Water  District  ?  A.  Kings  River 

Water  District  is  a  water  district  organized  under  the  California 
Water  Act,  and  comprises  some  14,  000  acres  in  what  is  known  as  the 
Centerville  Bottoms.  It  is  primarily  organized  to  give  the  area  a 
legal  entity  so  that  it  can  negotiate  for  example  with  the  Bureau  of  Recla¬ 
mation. 

Q.  For  water  rights  ?  A.  That  is  right. 

Q.  And  what  is  the  Harris  Slough  Ditch  Company  ?  A.  That  is 
a  smaller  unit  of  the  Kings  River  Water  District.  It  is  an  association 
of  individual  farmers.  Its  primary  purpose  is  to  provide  funds  to  main¬ 
tain  ditches  and  to  keep  records  of  the  water  divergences,  and  also  to 
see  that  each  farmer  gets  the  water  that  he  feels  he  is  entitled  to. 

Q.  What  is  the  Dried  Fruit  Industry  Sanitation  Committee? 

A.  That  is  a  committee  which  has  as  its  membership  a  representative 
of  the  various  segments  of  the  Dried  Fruit  Industry.  For  example, 
raisins,  prunes,  peaches,  pears,  and  so  forth.  Its  function  is  to  try 
to  gradually  improve  the  sanitation  in  the  dried  fruit  industry,  both  in 
the  production,  handling,  packing  and  so  forth. 

Q.  Now  your  interest  is  agricultural  both  from  a  business  stand¬ 
point,  and  your  what  we  will  call  I  suppose  extra  curricular  activities 
outside  of  your  business  ?  A.  That  is  right. 

Q.  Have  you  had  any  experience  in  the  activities  of  KFRE  in  the 
field  of  agriculture?  A.  Well  as  a  listener,  yes.  And  I  have  been 
in  contact  because  of  my  activities  in  the  various  organizations  to  which 
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2403  I  belong,  had  occasion  to  meet  some  of  the  personnel,  had  occasion 
to  be  interviewed  on  some  of  their  programs,  and  had  occasion  to  discuss 
industry  matters  with  them  over  the  past  few  years. 

Q.  Will  you  describe  some  of  those  activities,  and  evaluate 
their —  A.  Well  in  the  Farm  Bureau  for  example  there  is  usually  a 
member  of  the  staff  present  at  all  of  our  board  meetings.  And — did  you 
mean  from  industry  standpoint  or — 

Q.  From  both.  A.  From  both.  Also  quite  frequently  in  the 
raisin  industry  meetings  which  take  place,  which  are  rather  technical 
since  we  operate  under  marketing  programs,  and  quite  frequently  a 
member  of  the  staff  of  KFRE  will  call  to  get  my  particular  view  on  what 
has  happened,  as  well  as  the  views  of  other  people  in  the  industry. 

In  the  California  Raisin  Advisory  Board,  for  example,  whenever 
some  new  developments  take  place  in  the  field  of  research,  quite  fre¬ 
quently  the  man  from  the  university  or  who  happens  to  be  working  on 
the  project,  is  quite  frequently  brought  in  for  an  interview,  a  live  inter¬ 
view,  or— 

Q.  Over  KFRE  ?  A.  That  is  right.  And  here  this  past  year, 
for  example,  while  the  farmers  were  carrying  on  grass  roots  discussion 
as  to  the  type  of  farm  program  that  farmers  think  they  should  have,  there 
were  several  panel  discussions,  people  throughout  the  county,  especially. 
These  panels  attempted  to  bring  out  the  divergent  views,  both  sides  of 
the  questions  involved. 

2404  Those  are  a  few  of  the  things  that  have  taken  place  and  through 
which  I  have  come  in  contact  with  Station  KFRE. 

Q.  What  personnel  do  you  deal  with  principally  in  these  matters 
with  KFRE  ?  A.  Well  Wally  Erickson  in  charge  of  the  farm  program, 
most  frequently. 

Q.  Now  has  KFRE  done  anything  in  connection  with  the  labor 
problem  with  which  the  growers  were  confronted?  A.  Well  I  recall 
I  believe  it  was  two  years  ago,  they  did  an  outstanding  job  that  year 
as  I  recall.  The  shortage  of  harvest  labor,  particularly  in  the  picking 
of  grapes  for  drying,  and  it  almost  reached  the  critical  stage,  and 
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KFRE  through  interviews  with  leading  farmers  throughout  the  county, 
also  with  the  employment  people,  were  able  to  call  the  attention  to  the 
seriousness  of  the  situation,  and  as  a  result  the  school  openings  were 
delayed  in  many  cases.  Also  as  a  result  of  this  naturally  more  people 
were  brought  into  the  valley,  people — city  people  who  had  weekends 
free  were  encouraged  to  come  out  and  help  pick  grapes  over  the  week¬ 
ends.  In  my  opinion  it  was  all  very  helpful,  certainly  helped  the  situa¬ 
tion  that  year. 

Q.  In  covering  these  industry  events  and  problems,  Mr.  Andreas, 
do  you  generally  have  to  seek  out  the  KFRE  people,  or  do  they  seek  you 
out?  A.  Well  they  usually  seek  me  out. 

Q.  Now  as  a  grower  do  you  listen  to  KFRE  broadcast?  A.  Yes, 

I  do. 

Q.  And  are  there  any  things  in  those  programs  that  are  of  particular 

value  to  you  as  a  person  engaged  in  agriculture  with  respect  to  your 
own  operations  ?  A.  Well  yes. 

Q.  And  if  so,  what?  A.  Several  things  that  are  very  important. 

Particularly  certain  times  of  the  year.  One  is  the  weather  reports, 

•  * 

for  example.  Here  in  the  valley  we  dry  a  great  many  grapes,  and  these 
grapes  are  placed  on  trays  and  sun  dried.  And  during  that  drying  period 
it  is  quite  important  to  the  grower  to  know  what  weather  conditions  are 
likely  to  take  place  in  the  next  few  days,  in  advance.  Quite  frequently 
if  we  get  the  information  soon  enough  it  is  possible  to  get  some  of  our 
crop  under  control.  That  is,  under  cover.  And  so  during  those  critical 
weeks  in  September  it  is  the  practice  of  most  farmers  to  listen  rather 
carefully  to  the  weather  reports  as  they  come  out  each  day. 

Q.  What  happens  if  it  rains  on  raisins  ?  A.  Well  if  we  have  a 
serious  rain  of  course  we  could  lose  the  entire  crop. 

Q.  From  mold,  is  that  the —  A.  From  mold,  decay,  rot.  Many 
of  the  grapes  are  picked  on  paper  trays,  and  of  course  with  heavy  rains 
the  papers  disintegrate  and  there  is  practically  no  way  to  salvage  the 
raisins,  once  they  are  scattered  on  the  ground,  and  have  more  than  a 
tolerable  amount  of  rot  on  them. 


67 


Q.  But  if  you  have  a  sufficient  advance  notice  you  can  do  some¬ 
thing  to  save  the  crop  ?  A.  That  is  right.  You  can  always  help  some, 

2406  and  on  occasion  you  might  even  save  your  entire  crop. 

Q.  Now  in  order  for  weather  information  to  be  of  value  to  you, 
need  it  be  exact,  or  can  it  be  general  ?  A.  It  should  be  very  exact. 

Q.  Why  ?  A.  Well  for  example  we  like  to  know  here  in  the  valley 
whether  there  is  a  high  pressure  area,  whether  there  is  a  storm 
heading  in  the  direction  of  the  valley,  because  that  indicates  to  us  that 
there  is  a  possibility  of  rain.  We  are  not  interested  particularly  in 
whether  it  is  going  to  be  a  nicer  day  tomorrow  than  it  is  today.  What 
we  are  interested  in  is  the  possibility  of  storms,  particularly. 

Q.  In  the  ensuing  hours  and  days  ?  A.  That  is  right. 

Q.  You  are  aware  of  the  fact  that  KFRE  weather  forecasts,  at 
least  three  a  day,  originate  from  the  weather  bureau  ?  A.  That  is  right. 

Q.  Other  stations  do  not,  particularly  KARM,  do  not  originate 
their  broadcast  from  the  weather  bureau.  Is  there  any  difference  in 
the  importance  or  value  of  the  information  to  you,  as  to  the  type  of 
origination?  A.  Well  I  think  there  is  to  me.  It  seems  to  give  a  little 
more  authenticity.  I  remember  years  back  we  used  to,  as  farmers, 
listen  to  the  weather  reports,  and  then  immediately  call  the  weather 
station  to  verify,  to  get  more  detail.  And  I  particularly  find  that  the 
reports  directly  from  the  weather  station  are  more  complete.  They 
are  a  little  more  accurate.  They  pinpoint  the  weather  a  little  more 

2407  than  you  would  get  otherwise. 

Q.  At  least  you  have  the  feeling  that  they  are  ?  A.  That  is  my 
personal  feeling,  yes. 

Q.  Now  does  KFRE  broadcast  market  reports?  A.  Yes,  they  do. 

Q.  Are  those  of  any  value  ?  A.  They  are  of  a  great  deal  of  value 
during  the  marketing  season  on  my  particular  crops,  yes. 

Q.  In  view  of  your  industry  activities,  and  particularly  your  own 
job  as  president  of  the  Fresno  County  Farm  Bureau,  do  you  have  rather 
wide  contacts  with  farmers  in  Fresno  County  and  the  valley?  A.  Well 
I  think  so.  Wider  than  the  average  farmer  would,  I  think. 


68 


2408 


2417 


2418 


Q.  On  the  basis  of  those  contacts  and  the  information  you  receive 
do  you  know  of  the  reputation  of  KFRE  among  the  agricultural  interests 
of  Fresno  County  as  a  farm  station  ?  A.  I  think  it  is  generally  recognized 
that  KFRE  Farm  Program  is  the  farm  station,  as  far  as  agriculture  is 
concerned.  That  is  the— certainly  the  reputation  among  the  people  at 
the  Farm  Bureau.  We  often  refer  to  it  as  such. 

Q.  Now  what  is  the  reputation  of  KARM  among  the  agricultural 
interests  insofar  as  their  devotion  to  agricultural  interests  ? 

MR.  JERTBERG:  Just  a  minute.  There  is  no  foundation  for  that 
question. 

MR.  PIERSON:  I  asked  the  witness  as  to  whether  or  not  he  knew 
the  reputation  of  KFRE.  I  will  strike  the  last  question. 

Q.  Do  you  know  the  reputation  of  KARM  among  the  agricultural 
interests  ?  A.  Well  I  am  not  as  fainiliar  with  KARM  as  I  am  with  KFRE. 

Q.  Well  did  they  have  a  reputation  among  the  agricultural  in¬ 
terests  at  all?  A.  I  don’t  believe  their  reputation  is— their  reputation  as 
a  farm  station  certainly  is  not  equal  to  or  anywhere  near  equal  to  the 
reputation  that  KFRE  has. 

****** 

REDIRECT  EXAMINATION 
By  Mr.  Pierson: 

Q.  Mr.  Andreas,  so  that  the  record  is  clear,  in  your  direct 
testimony  did  you  mean  to  imply  that  KFRE  had  exclusive  access  to 
information  concerning  agricultural  interests  ?  A.  I  didn’t  hear 
the  first  part  of  your  question. 

Q.  Did  you  mean  to  imply  that  KFRE  had  exclusive  access  to 

« 

information  on  agriculture  ?  A.  Oh  no.  No.  In  fact  it  is  available 
to  anyone  who  is  interested.  That  is,  to  attend  the  meetings  or  the 
functions  that  are  taking  place. 

Q.  Well  it  is  your  testimony  that  KFRE  was  more  active  in 

making  use  of  the  information  ?  A.  I  think  that  is  decidedly  true. 

****** 
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ARNOLD  EDWARD  JOYAL 

called  as  a  witness  on  behalf  of  California  Inland  Broadcasting  Co. , 
and  being  first  duly  sworn  by  the  Notary,  testified  as  follows: 

By  Mr.  Pierson: 

Q.  Dr.  Joyal,  will  you  state  your  full  name  for  the  record? 

A.  Arnold  Edward  Joyal. 

*  *  4c  *  *  * 

A.  Well,  suppose  I  take  first,  music.  This  memorandum  was 
prepared  for  me  by  Dr.  Arthur  C.  Berdahl,  head  of  the  music  depart¬ 
ment,  and  Til  read  portions  of  it  which  I  think  are  relevant.  Some  of 
it  I  think  is  just  introduction  and  descriptive  in  nature  and  wouldn’t 
add  anything. 

Q.  Very  good.  A.  (Reading) 

’The  management  and  personnel  at  KFRE  have  always  made  a 
particular  point  of  making  air  time  available  for  the  broadcast  of  our 
college  musical  organizations  and  individual  talent.  In  fact,  it  was 
at  the  invitation,  and  I  may  say  the  persistent  persuasion  of  Mr.  Paul 
Bartlett  and  his  staff  that  we  have  been  on  the  air  as  much  as  we  have 
in  the  last  past  half  a  dozen  years  or  so.  The  biggest  project  that 
they  carried  on  with  us  has  been  the  broadcasting  and  recording  of  all 
our  college  symphony  orchestra  concerts  for  five  or  six  years  now. 

For  the  past  three  seasons,  the  concerts  have  been  broadcast  live  over 
KRFM.  A  tape  recording  was  made  at  that  time,  which  has  been  re¬ 
broadcast  twice  within  the  following  two  weeks  period;  once  on  KRFM 
and  once  on  KFRE.  From  the  tape  recording  made  at  the  concert 
we  have  waxed  discs  made  so  that  we  have  a  permanent  record  of  the 
performance  of  the  college  orchestra  for  as  long  a  time  as  we  have 
been  on  the  air. 

’’From  time  to  time  the  band,  the  choir,  and  other  concert  or¬ 
ganizations  have  also  been  broadcast,  but  not  as  regularly  or  as  con¬ 
sistently  as  the  orchestra  series.  It  should  be  pointed  out,  however, 
that  none  of  the  other  radio  stations  have  come  forward  with  an  invita¬ 
tion  to  broadcast  these  programs. 
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"Last  spring,  KFRE  broadcast  a  regular  weekly  program  by  our 
faculty  trio,  consisting  of  Mr.  Badin,  Mr.  Brion,  and  Mr.  Dempster. 

My  understanding  is  that  this  program  was  aired  once  a  week  during 
the  entire  spring  semester.  For  several  years  KFRE  also  broadcast 
our  student  recitals  on  the  fourth  Wednesday  afternoon  of  each  month, 
a  program  in  which  Mr.  Lombard  of  the  college  radio  division  was  most 
helpful. 

T,KFRE  gave  the  first  performance  anywhere  over  the  air  of  my 
oratorio,  Judas  Iscariot,  in  the  spring  of  1952,  and  rebroadcast  the 
recording  they  made  of  this  concert  as  their  special  Good  Friday 
feature.  The  whole  staff  at  KFRE  have  also  been  more  than  helpful 
and  cooperative.  I  am  especially  grateful  to  Mr.  Bartlett  and  Mr.  Freeh 
for  their  particular  interest  in  good  music  and  for  the  generosity  with 
which  they  have  made  air  time  through  the  facilities  of  their  station 
2438  available  to  bring  the  cultural  offerings  of  the  college  music 

department  to  the  citizens  of  the  San  Joaquin  Valley. 

"All  of  the  stations  in  town  have  been  cooperative  in  the  matter 
of  spot  announcement  for  our  concerts,  but  only  KFRE  in  recent  years 
has  gone  out  of  its  way  to  put  on  our  programs  and  the  activities  of 
the  department. 

"About  two  years  ago  KARM  ran  a  series  of  programs,  produced 
by  Bob  Long,  who  was  then  a  student  at  the  college,  in  which  they  re- 
b  roadcast  an  hour  of  music  by  the  college  orchestra,  using  a  backlog 
of  recordings  that  KFRE  had  made  for  us  when  they  broadcast  our 
concerts.  This  year  the  McClatchy  Broadcasting  System  also  in¬ 
augurated  a  series  of  programs,  which  they  call  Campus  Concerts,  the 
programs  coming  from  institutions  of  higher  learning  in  the  cities 
where  the  McClatchy  chain  has  a  station. 

"We  have  two  half-hour  programs  in  the  series.  With  these  ex¬ 
ceptions,  I  do  not  now  recall  broadcasts  of  music  from  the  college  over 
the  other  stations  than  KFRE  or  KRFM  in  the  past  decade.  " 

Q.  Will  you  proceed  with  the  next  memorandum,  Dr.  Joyal? 

A.  The  next  memorandum  was  prepared  for  me  by  Dean  Lloyd  Dowler 
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of  our  division  of  agriculture  (reading): 

2439  "During  the  past  several  years  we  have  participated  in  a  weekly 
farm  show  featuring  the  farm  school.  All  our  instructors  and  many  of 
our  students  have  appeared  on  these  weekly  farm  reviews.  Wally 
Erickson  has  been  extremely  helpful  in  promoting  our  agricultural 
activities.  The  KFRE  engineers  and  Wally  have  transcribed  many  of 
these  farm  shows  at  the  college  farm.  They  have  always  had  their  crew  on 
hand  for  our  annual  Future  Farmer  field  days,  when  we  have  had  some 
eight  hundred  high  school  Future  Farmers  participating  in  various 
judging  contests.  They  have  visited  the  various  livestock  units  and 
transcribed  programs  on  the  spot  as  a  matter  of  convenience  to  our 

staff  and  students,  which  has  made  it  possible  for  us  to  do  a  better  job 
of  informing  people  in  the  valley  about  the  many  things  that  take  place 
in  our  agriculture  training  program.  Wally  and  his  crew  have  always 
found  time  to  involve  members  of  our  staff  in  radio  interviews  at  the 
many  district  and  state  fairs.  They  have  conducted  iiterviews  with  our 
students  and  staff  members  at  the  Grand  National  Livestock  Show  in 
San  Francisco,  and  have  transcribed  programs  at  the  many  livestock 
sales  where  our  students  were  working  and  where  our  livestock  was 
being  sold.  We  have  been  provided  six  to  ten  minutes  of  free  time 

2440  on  the  air  once  a  week  for  at  least  a  four-year  period.  This  has 
made  it  possible  for  us  to  increase  our  enrollment  in  agriculture  and 
to  inform  farmers  and  people  throughout  the  San  Joaquin  Valley  of  the 
new  developments  that  are  taking  place  on  the  college  farm.  The  time 
which  KFRE  has  given  to  the  college  has  been  invaluable  in  promoting 
the  best  interests  of  the  school.  ITm  sure  that  I  egress  the  opinion  of 
the  ag  staff  when  I  say  that  KFRE  has  one  of  the  best  farm  shows  in  the 
nation.  Wally  Erickson  has  always  boosted  our  agriculture  program  in 
his  interviews  with  high  school  Future  Farmers  and  4-H  Club  members. 

At  the  present  time  we  are  cooperating  with  KMJ  on  regular  TV  pro¬ 
grams  featuring  agriculture  activities  at  the  college  farm.  We  have 
participated  in  several  radio  programs  with  other  radio  stations.  These, 
however,  have  not  been  in  a  planned  sequence.  Such  as  those  conducted 
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by  KFRE.  We  are  anxious  to  cooperate  with  all  radio  and  TV  stations. 
However,  there  is  a  limitation  to  what  we  can  do  along  this  line,  and  I 
am  most  anxious  to  maintain  good  working  relationships  with  those 

stations  where  we  already  have  good  established  programs.  ” 

****** 

C  ROSS-EXAMIN  ATION 
By  Mr.  Jertberg: 

Q.  Dr.  Joyal,  I  notice  this  very  impressive  biographical  infor¬ 
mation  designated  as  KFRE  Exhibit  G.  Your  appearance  as  a  witness 
today  in  this  proceedings  at  the  request  of  KFRE,  is  it  or  is  it  not  to 
be  taken  as  any  indication  that  you  as  president  of  the  state  college  are 
supporting  the  application  of  KFRE  for  a  license,  and  thereby  opposing 
the  application  of  KARM  for  a  license  before  the  Federal  Communica¬ 
tions  Commission?  A.  It  should  not  be  so  inferred,  because  I  have  been 
very  careful  to  make  it  clear  to  all  parties  concerned  with  radio  and 
television  in  Fresno  that  the  college  is  strictly  impartial,  that  we 
have  maintained  cordial  relations  with  all  radio  and  TV  stations,  and 
that  all  stations  and  station  managers  have  been  helpful  and  cooperative. 

I  have  attempted  merely  to  set  forth  the  facts  with  respect  to  what  has 
actually  taken  place  as  these  facts  have  been  provided  to  me  by  my 
colleagues  in  administration. 

Q.  Yes.  Now,  coming  back,  Dr.  Joyal,  to  KARM  Exhibit  Number 
19. 

(Mr.  Pierson  hands  to  the  witness.) 

By  Mr.  Jertberg: 

Q.  Mr.  Pierson  has  shown  you  that  letter.  I  don't  know  how  long 

t 

it's  been  since  you've  read  it.  I  notice  that  you  just  glanced  over  it 
awhile  ago.  A.  That's  correct. 

Q.  I  wonder  if  you  would  take  the  time  to  read  it  and  refresh 
your  memory. 

(Witness  examines.) 

A.  I  have  now  reread  the  letter. 


73 


Q.  Yes.  And  I  think  you’ve  already  indicated  to  the  very  best 
of  your  knowledge,  information,  and  belief,  the  statements  appearing 
in  that  exhibit  are  true?  A.  That’s  right. 

Q.  Now,  I  would  like  to  know,  Dr.  Joyal,  the  manner  in  which 
the  three  memoranda  that  you  have  referred  to,  that  is,  the  memorandum 
of  Dr.  Berdahl  of  the  music  department,  Mr.  Dowler  of  the  agriculture 
department,  and  Dr.  Wright  of  the  speech  department,  came  to  you. 

A.  I  received  the  original  copy  of  the  letter  from  Dr.  Berdhal,  and 
I  think  that — correction- -and  it  was  prepared,  I  believe,  at  the  request 
of  Mr.  Bartlett,  although  prior  to  the  time  I  received  the  letter,  Mr. 
Bartlett  had  indicated  to  me  that  he  would  request  Dr.  Berdahl  to  prepare 
such  a  memorandum  for  me,  in  view  of  the  fact  that  I  was  going  to  be 
called  as  a  witness  here  today. 

Q.  Yes.  A.  May  I  ask  Mr.  Bartlett  if  that  is  a  correct  state¬ 
ment?  Can  he  testify? 

2445  Q.  Well,  I  don’t--  A.  I  believe  that’s  a  correct  statement. 

Q.  I  don’t  think  that  it’s  proper.  A.  All  right.  Perhaps  not. 

Q.  A  witness  not  sworn,  to  engage  in  colloquy  while  you’re 
testifying.  Well,  let’s  take,  Dr.  Joyal,  the  letter  from,  or  the  memo¬ 
randa,  from  Lloyd  Dowler.  A.  In  this  case,  a  somewhat  similar 
procedure  was  followed.  I  am  quite  sure  that  I’m  correct  in  my  state¬ 
ment  that  Mr.  Bartlett  asked  Mr.  Dowler  to  prepare  the  memorandum 
for  me,  which  he  did.  And  I  believe  that  Mr.  Dowler  provided  Mr. 
Bartlett  with  a  copy  of  the  memorandum. 

Q.  Yes.  My  point  is  this,  that  when  you  were  requested  to 
appear  as  a  witness  on  behalf  of  KFRE  in  these  proceedings  to  testify 
about  the  cooperation  and  the  relationship  between  the  state  college  on  the 
one  hand  and  the  various  radio  stations  of  Fresno  on  the  other,  you  did 
not  communicate  to  the  heads  of  departments  and  state  that  you  wanted 
to  secure  from  the  persons  addressed,  a  statement  of  the  activities 
of  the  particular  department  in  relation  to  radio  stations  of  Fresno  ? 

A.  That  is  correct.  However,  I  must  say  that  on  an  occasion  when 
Mr.  Bartlett  discussed  this  matter  with  me,  he  told  me  that  he  would 


74 


2446 


2447 


request  these  heads  of  departments  to  provide  me  with  such  information, 
because  I  said  to  him  on  that  occasion  that  I  would  have  to  depend  on 
these  people,  of  course,  for  the  information  which  would  be  provided. 

In  that  meeting  the  procedure  was  explained  to  me  by  Mr.  Bartlett, 
and  I  said  to  him  that  I  should  make  an  attempt  only  to  present 
the  facts  with  respect  to  what  had  taken  place  on  the  matter  of  radio 
broadcasting. 

Q.  I  see.  Well  now,  we'll  come  back  again.  Dr.  Joyal,  to  the 
memorandum  furnished  you  by  Lloyd  Dowler.  He  starts  out  that 
memorandum  this  way  (reading): 

TTaul  Bartlett  informed  me  that  you  will  be  testifying 
on  behalf  of  KFRE’s  application  for  a  TV  station.  I  want  to 
be  sure  that  you  have  some  information  concerning  your 
agriculture  activities  with  Radio  Station  KFRE.  " 

Well,  you  were  equally  anxious,  were  you  not,  Dr.  Joyal,  to  have 
information  concerning  the  activities  of  the  agriculture  department, 
with  all  the  radio  stations  in  Fresno,  isn't  that  true?  A.  Yes. 

Q.  But  you  specifically  did  not  request  Mr.  Dowler  to  furnish 
the  information  on  behalf  of  all  of  the  radio  stations,  but  you  left  that 
up  to,  you  left  it  up  to  Mr.  Bartlett  to  contact  Lloyd  Dowler  ?  A.  That 
is  correct. 

Q.  Now,  coming  back  to  the  memorandum  from  Arthur  C. 
Berdahl,  he  says: 

T1  understand  that  you  will  soon  be  called  upon  to 

i 

testify  at  a  hearing  on  the  application  of  Radio  Station 
KFRE  for  a  television  channel.  There  are  several  things 
which  I'm  sure  you  will  want  to  know  about  it,  the  cordial 
and  cooperative  relationship  that  has  existed  for  several 
years  now  between  KFRE  and  our  state  college  music  depart¬ 
ment.  " 

Well,  you  of  course  wanted  information  from  Dr.  Berdahl  as  to 
the  relationship  between  the  music  department  and  all  radio  stations 
in  Fresno,  isn't  that  correct  ?  A.  Yes. 
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Q.  Now,  I  wonder  if  you  would  be  kind  enough,  Dr.  Joyal,  to  show 
me  the  memorandum  that  you  received  from  Dr.  Wright.  I  don't  happen 
to  have  a  copy  of  it. 

(Witness  hands.) 

Q.  Now,  that  starts  out  (reading): 

"The  speech  staff  is  delighted  to  hear  that  you  will  speak 
on  behalf  of  KFRE's  application  for  a  TV  channel  in  hearings 
that  are  imminent — " 

This  is  a  very  poor  copy. 

"You  will  want  to  know  something  of  the  speech  departments 
experience  with  KFRE  over  the  years.  " 

Now,  wouldn't  you  say,  Dr.  Joyal,  as  a  matter  of  fairness,  that 
these  letters  written  to  you  by  the  various  heads  of  departments  were 
pretty  well  limited  to  the  activities  between  the  college  and  Radio  Station 
KFRE,  and  that  that  resulted  from  the  fact  that  the  letters  were  prepared 
by  the  various  persons  at  the  request  of  Mr.  Bartlett?  A.  I  suppose 
that  to  some  extent  what  was  written  in  the  memoranda  may  have  been 
2448  conditioned  by  the  fact  that  M  r .  Bartlett  asked  for  them,  but 

frankly,  knowing  these  men  as  I  do,  knowing  them  all  to  be  fair,  im¬ 
partial,  I  would  have  to  say  that  I  believe  they  recognize  the  situation 
and  made  an  honest  attempt  to  provide  fair  information.  I  think  that  to 
say  otherwise  would  be  to  leave,  or  at  least  open  the  possibility  for 
leaving  an  impression  that  the  men  are  biased  or  unfair,  and  I  honestly 
don't  think  that's  the  case. 

Q.  No,  no,  and  I  happen  to  know  all  of  them,  Dr.  Joyal,  and  they're 
not  biased.  But  my  point  is  this,  that  when  Mr.  Bartlett  goes  to 
Mr.  Berdahl  and  says,  "We're  going  to  have  Dr.  Joyal  testify  on  behalf 
of  KFRE  and  we  want  a  report  from  you  as  to  the  activities  between 
the  college  and  KFRE,  "  that  that  may  not  produce  the  same  thing  as  if 
you  had  written  a  memorandum  and  said,  "I'm  to  appear  as  a  ; witness  in 
connection  with  hearings  on  a  radio  station,  and  I  want  from  each  of  you 
a  complete  history  of  the  relationship  between  the  college  and  all  of 
the  radio  stations,  regardless  of  name"?  Now,  isn't  that  true ?  A.  Yes, 
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I  think  that  is  true. 

Q.  Now,  Dr.  Joyal,  are  you  personally  informed  as  to  whether 
or  not  many  of  these  KFRE  activities  mentioned  in  the  various  letters 
and  particularly  the  memorandum  from  Dr.  Berdahl,  were  carried 
over  what  we  call  FM,  as  distinguished  from  AM  ?  A.  Except  as  indi¬ 
cated  in  that  memorandum,  I  couldn’t  say. 

Q.  Is  it  a  fair  statement,  Dr.  Joyal,  to  state  that  both  KFRE 
and  KARM  have  cooperated  completely  with  the  college  in  the  matter 
of  radio  and  other  types  of  broadcasts,  educational,  music,  agriculture, 
and  other  activities  ?  A.  I  think  all  radio  stations  in  Fresno  have 
been  extremely  cooperative. 

MR.  JERTBERG:  That’s  all,  Dr.  Joyal. 

****** 

ROY  R.  McLAIN 

called  as  a  witness  on  behalf  of  California  Inland  Broadcasting  Co. ,  and 
being  first  duly  sworn  by  the  Notary,  testified  as  follows: 

By  Mr.  Pierson: 

Q.  Are  you  acquainted  with  the  service  that  has  been  rendered 
by  KFRE  with  respect  to  agriculture  ?  A.  Yes,  I  am. 

Q.  Will  you  state  the  nature  of  those  services  with  which  you’re 
personally  acquainted  and  what  use  and  value  they  may  have  to  agriculture 

in  the  valley?  A.  Well,  first,  farming  as  a  business,  and  it  is 
a  business  today,  and  any  successful  farmer  must  have  up  to  date  in¬ 
formation,  both  as  to  market  reports,  as  to  weather,  as  to  new  uses 
of  products,  manner  of  using  those  products,  and  KFRE  has  maintained 
an  agricultural  department  as  such,  separate  and  distinct,  we’ll  say 
from  general  radio  work  of  news  broadcasting  and  programming  and 
that  type  of  thing. 

Q.  Are  you  acquainted  with  the  members  of  that  department? 

A.  Yes,  I  am  acquainted  with  both  members.  There  are  two  members 
on  that  particular  staff  who  serve  full  time  in  that  capacity.  I’m  ac¬ 
quainted  with  both  of  them. 
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Q.  Will  you  proceed?  A.  The  farmer  in  order  to  get  and  remain 
up  to  date,  and  when  I  say  up  to  date,  I  mean  not  weekly  or  monthly, 
but  I  mean  not  only  daily,  but  almost  hourly,  must  have  this  informa¬ 
tion,  particularly  as  it  might  apply  to  weather  during  pest  control 
operations,  and  in  the  winter  time,  particularly  as  it  might  apply  to 
cold  weather  or  frost  that  could  do  damage  to  certain  commodities  in 
production;  and  in  the  servicing  of  market  reports,  that  likewise,  where 
much  of  our  produce  goes  to  market  in  Los  Angeles  and  San  Francisco 
by  truck  and  other  places,  as  well  as  those  two — those  happen  to  be 
the  two  major  markets  in  California.  They  must  have  that  up  to  date 
almost  hourly  market  information,  as  near  as  they  can  get  it  at  the 
2459  proper  times,  in  order  to  properly  evaluate  their  own  operations 

as  to  when  they  should  start  that  truck  on  the  road  to  market,  or  when — 
or  should  not  operate  or  market  produce. 

Q.  With  respect  to  your  particular  farming  operations,  what 
effect  does  weather  have  ?  How  can  it  create  distress  ?  A.  Well,  in 
the  case,  of  course,  in  the  summer  time  operation  of  a,  of  pest  control, 
which  has  become  one  of  the  more  expensive  of  the  farm  operations 
from  a  financial  viewpoint,  one  of  the  more  costly,  in  spraying,  for 
instance,  the  use  of  certain  materials  during  high  temperature  periods 
can  mean  the  loss  of  a  considerable  percentage,  if  not  all,  of  an  entire 
crop,  and  weather  reports  coming  at  periodical  times  during  the  day 
are  very  valuable  in  determining  whether  you  continue  or  whether  you 
stop  that  particular  operation. 

Q.  Well,  now —  A.  In  the  winter  time,  I  think  weTd  better  get 
to  the  other  side,  because  the  weather  in  the  winter  time  is  equally 
important.  Let's  take  the  case  of  citrus.  Temperatures  going  down 
below  27  degrees,  or  particularly  down  to  26  or  25,  for  any  sustained 
period  of  time  can  mean  the  loss  of  a  portion  or  even  an  entire  crop 
of  citrus  fruits  after  it  has  been  produced  and  is  just  ready  for  market, 
because  the  winter  time  is  the  time  that  we  market  our  navel  crop  of 
oranges,  in  the  latter  part  of  November,  December,  and  January. 

So  that  growers  like  to  have  from  near  to  home,  let's  say,  and  direct 
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from  the  horse1  s  mouth,  -if  we  can  use  that  l[erm,  weather  reports  that 

; 

2460  indicate  whether  protection  is  going  to  be  needed  for  his  crop 

«  at  a  given  hour,  and  what  hour  it  will  be  needed,  because  he  must  provide 
for  labor,  maybe  at  midnight  or  11  o’clock  or  2  o’clock  or  4  o’clock  in 
the  morning,  and  they  must  be  available  to  go  to  work  imme  diately  whenever 

v 

that  time  arises. 

Q.  With  respect  to  frost  warnings,  do  you  know  whether  KFRE 
carries  frost  warnings  on  the  radio  ?  A.  Yes,  I  know  that  they  do, 
besides  the  regular  broadcasts  of  weather  reports  from  the  Weather 
Bureau  in  Fresno,  we’ll  say,  the  citrus  area  lying  mainly  from  here 
south  and  east  of  the  City  of  Fresno,  on  down  into  Tulare  and  even  into 
Kern  County,  the  reports  from  the  U.  S.  Weather  Service  at  Lindsay, 
California,  detailed  information  by  localities  as  to  what  temperatures 
will  be. 

Q.  The  temperatures  do  vary  substantially  from  localities  ? 

A.  They  can  vary  in  the  case  of  even  a  mile  or  two,  so  it  is  quite 
essential  these  be  given  in  detail  by  localized  area,  rather  than  a  general 
statement  that  it’s  going  to  be  cold  or  going  to  be  warm.  You  must 
have  an  exact  temperature  forecast  as  near  as  the  weather  people  can 
make  that  forecast. 

Q.  Does  KFRE  present  that  type  of  frost  information  ?  A.  They 
have  that  type  of  information,  yes,  sir. 

Q.  Now,  in  connection  with  the  other  weather  forecasts,  and  in 

2461  order  to  avoid  crop  losses,  or  loss  of  work  and  materials  that  you 
use  in  pest  control,  is  it  necessary  to  have  rather  detailed  or,  and 
considerable  information  with  respect  to  weather,  or  does  it  suffice 
merely  to  say  ’It’s  fair  and  warmer  tomorrow”?  A.  No,  that  would 
not  suffice.  You  must  have  the  detailed  information  as  to  temperatures 
and  as  to  the  hour  at  which  a  given  temperature  will  be  reached.  It 
becomes  very,  very  important,  both  in  pest  control  and  operations 

and  in  the  winter  time  in  case  of  frost  protection. 

Q.  Now,  in  your  experience  withKFRE’s  agriculture  activities, 
you’ve  mentioned  weather,  and  market  reports.  Are  there  other  activities 
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of  KFRE  that  you  have  relied  upon?  A.  Yes.  The  dissemination  of 
information  from  various  sources,  from  the  colleges,  from  extension 
service,  from  any  sources  where  agricultural  information  may  be 
gathered,  such  as  the  experiment  stations  and  also  the  individual  ex¬ 
perience  of  farmers,  who,  it  has  been  said  that  in  the  development 
of  farm  machinery  and  in  some  methods,  that  more  of  it  has  come 
from  development  by  farmers  themselves  actually  than  has  been  done 
by  manufacturers  of  farm  machinery.  In  other  words,  the  original 
idea  grew  out  here  on  a  farm. 

Q.  Now,  how  does  KFRE--  A.  The  KFRE  farm  program,  to 
my  knowledge,  brings  before  its  microphones  and  to  the  general  public, 
information  by  farmers  themselves,  as  well  as  educators  and  extension 
service  people  and  others  who  have  this  information  and  desire  to  get 

it  out  to  farmers  on  a  very  current  basis. 

Q.  Does  KFRE  cover  the  agricultural  events  that  take  place  in 
the  valley  ?  A.  Yes,  they  have,  in  a  great  many  cases,  have  sent  one 
of  their  agricultural  men  from  their  agricultural  department,  oh, 
thoughout  the  state,  we’ll  say,  and  even  throughout  the  nation,  for 
that  matter,  in  covering.  I  know  in  the  case  of  Farm  Bureau,  we  have 
had  our  conventions  covered  by  a  staff  of  KFRE  agricultural  department 
on  occasion.  I  know  that  in  young  people’s  work,  such  as  4-H  that 
they’ve  covered.  I  know  that  in  the  livestock  shows  and  many  of  the 
agricultural  affairs,  including  county  fairs,  in  the  various  counties, 
in  the  valley,  that  their  agricultural  department  staff  people  have 
gone  to  those  places  and  have  made  transcriptions  of  the  affairs  going 
on  there  and  transcriptions  of  people  taking  part  in  those  affairs,  so 
that  it  was  the  voice  of  the  people  themselves  that  was  heard. 

Q.  Are  you  acquainted  with  their  broadcasts  of  the  livestock 
auctions  in  Visalia?  A.  Yes,  that  is  one  of  their  services  that  is  given. 

The  Livestock  Marketing  Association  at  Visalia  covers  several 
counties;  livestock  is  broughtthere  for  sale  from  counties  in  the  coastal 
area,  as  well  as — at  least,  as  far  as  Madera,  if  not  further  to  the  north, 

_ _ _ _ 


and  Kern  County  to  the  south.  And  they  do  make  broadcasts  from  the 
offices  or  sales  yard  in  Visalia  of  the  sale  prices  and  the  conditions 
and  all  the  other  factors  concerning  those  sales.  They  do  that  weekly, 

2463  as  I  understand  it. 

Q.  Mr.  McLain,  you  have  testified  earlier  that  your  activities 
in  t  lie  interest  of  agriculture  were  statewide.  Now,  do  you  become 
frequently  and  constantly  in  contact  with  farmers  throughout  the  state  ? 

A.  Yes,  I  do  quite  generally,  yes. 

Q.  And  agriculture  interests  throughout  the  valley?  A.  Yes, 
throughout  the  valley  and  state. 

Q.  Do  you  know  the  reputation  of  KFRE  among  the  agriculture 
interests  in  the  valley  and  the  state  with  respect  to  the  services  that 
it  renders  to  agriculture?  A.  Yes,  I  do,  from  conversation  with 
many  people  in  many  places. 

Q.  And  what  is  that  reputation  ?  A.  Well,  it  is  considered  as 
one  of  the  outstanding  stations,  probably  the  outstanding  station, 
agriculturally  speaking,  in  the  San  Joaquin  Valley,  and  certainly  one 
of,  oh  well,  weTll  say  possibly  four,  or  whatever  the  number  may  be, 
in  the  state,  as  to  its  agricultural  programs. 

Q  On  the  basis  of  your  same  experience  with  agricultural 
interests  throughout  the  state,  do  you  know  the  reputation  of  Wally 
Erickson  as  a  farm  broadcaster  among  the  agricultural  interests? 

MR.  JERTBERG:  We  object  to  that  as  incompetent,  irrelevant, 
and  immaterial,  not  responsive  to  any  issue  in  this  case* 

MR.  PIERSON:  I  would  like  to  rephrase  the  question. 

2464  Q.  Do  you  know  Wally  Erickson?  A  Yes,  Ido. 

Q.  And  what  are  his  duties  at  KFRE,  if  you  know?  A.  As  I 
understand  it,  he  is  the  farm  director  of  Radio  Station  KFRE. 

Q  What  experience  have  you  had  personally  with  Mr.  Erickson? 
Has  it  been  extensive  or  do  you  know  him  casually?  A.  Well,  I  certainly 
would  state  that  it  is  a  better  acquaintanceship  than  a  casual  one,  because 
I've  worked  over  a  period  of  years  with  Wally  Erickson  on  agricultural 
matters.  I  have  broadcast  with  Wally  Erickson  on  numerous  occasions, 
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both  in  the  studios  of  KFRE  and  in  Fresno,  and  also  in  other  places, 
where  Wally  has  taken  their  portable  recording  instruments,  and  even 
in  my  own  living  room  at  home,  he  has  come  down  when  maybe  I’ve 
been  on  a  trip  some  place  or  attending  a  meeting,  and  he  makes  a  trip 
down,  and  makes  this  recording  say  that  he  wants  up  to  date  informa¬ 
tion  to  get  out  to  his  farm  audience.  So  I  would  say  that  it’s  more  than 
a  casual  acquaintance. 

Q  Would  you  say  that  Mr.  Erickson  was  well  known  among  agri¬ 
cultural  interests  in  the  valley,  or  not  well  known?  A.  I  would  say 
that  he  is  among  the  best,  best  known  of  the  agricultural  directors  of 
radio  stations  in  the  State  of  California. 

Q.  And  do  you  know  that  he  does  have  a  reputation  among  agri¬ 
cultural  interests  as  an  agricultural  broadcaster  ?  A.  Without  a  doubt. 

Q.  And  where  does  he  rank  in  the  valley  and  in  the  state  in  that 

respect?  A.  Well,  he  certainly  would  rank  among  the  top  in 
the  state  as  a  whole.  There  probably  are  three  or  four  or  five  men  in 
the  state  that  would  be  outstanding  as  agricultural  directors,  and  Wally 
would  place  high  among  that  list.  The  San  Joaquin  Valley,  Ifm  quite 
sure,  that  generally  speaking  from  the  viewpoint  of  farmers  and  from 
those  I’ve  talked  with,  that  he  would  probably  rank  as  first. 

MR.  PIERSON:  You  may  cross-examine. 

C  ROSS-EXAMINATION 
By  Mr.  Jertberg: 

Q.  Mr.  McLain,  when  were  you  first  apprised  of  the  fact  that 
you  would  be  called  as  a  witness  ?  A.  I  think  several  months  ago, 
probably,  oh,  I’m  going  to  say  two  or  three,  Mr.  Jertberg.  The  matter 
was  brought  to  my  attention  that  there  would  be  a  hearing  held,  an  ap¬ 
plication  had  been  made,  and  that  if  I  felt  I  could  testify  as  to  the  ser¬ 
vices  of  KFRE,  agriculturally  speaking,  they  would  be  very  glad  if  I 
would  do  so. 

Q.  And  who  was  it  who  first  contacted  you  ?  A.  I  believe  that 
the  first  conversation  that  I  had  in  that  regard  was  with  Mr.  Bartlett, 
Mr.  Paul  Bartlett;  also  following  that  time  I  had  discussions  of  the 
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of  the  matter  with  Mr.  Wally  Erickson  also.  They  were  not 
special  meetings  in  both  cases.  I  was  speaking  with  Mr.  Bartlett 
on  another  matter  when  the  matter  was  brought  out,  and  likewise 
with  Mr.  Erickson,  and  he  was  making  a  transcription  of  something 
when  he  brought  the  matter  up. 
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2805  FRESNO  STATE  COLLEGE  KARM  EX.  19 

Fresno  4,  California 

Office  of  the  President  May  22,  1952 

f 

Mr.  Clyde  F.  Coombs 

Vice  President  and  General  Manager 

KARM 

Fresno,  California 
Dear  Mr.  Coombs: 

Thank  you  for  your  letter  of  May  14,  1952,  in  which  you  offer 

to  make  every  effort  to  cooperate  with  Fresno  State  College  in  the 
I  of  I 

television  orJproductiohs  when  your  station  goes  into  TV  operation. 

During  the  past  two  years  your  station  has  given  to  the  college 
for  educational  public  service  programs  more  time  than  any  other 
station  in  Fresno.  Dr.  Lombard,  who  is  in  charge  of  radio  broad¬ 
casting  at  the  college,  informs  me  that  you  have  made  available  over 
three  hours  each  week  for  college  broadcasts,  and  that  you  have  always 
taken  all  the  programs  which  he  has  requested. 

Your  program  director,  Mr.  Ed  Rapolo,  has  been  most  considerate 
and  cooperative  in  every  respect.  He  is  responsible  for  creating  one 
of  the  most  valuable  projects  in  radio  at  the  college.  This  project, 
called  "Classroom  Recess",  is  a  daily  fifteen  minute  broadcast  aimed 
at  in- school -listening  for  the  elementary  schools  in  the  city.  It  has 
given  the  radio  classes  a  real  incentive  to  write  and  produce  educational 
productions  with  a  definite  purpose.  Through  the  cooperation  of  the 
Fresno  City  Schools,  the  PTA,  Station  KARM  and  the  radio  studios 
at  the  college,  "Classroom  Recess"  has  had  an  excellent  start  in  community 
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radio  broadcasting.  If  the  same  cooperation  continues  in  Television, 
educational  opportunities  in  TV  at  Fresno  State  College  will  be  ex¬ 
cellent. 

Be  advised  that  I  shall  be  happy  to  cooperate  in  making  available, 
in  so  far  as  is  consistent  with  the  nature  and  operation  of  our  organiza¬ 
tion,  the  facilities  of  Fresno  State  College  for  the  production  and  presen¬ 
tation  of  educational  television  programs. 

The  details,  of  course,  including  the  time  and  length  of  programs 
will  have  to  be  worked  out  after  your  station  is  constructed  and  ready 
for  telecasting.  It  is  difficult  for  us  to  determine  at  this  time  the  types 
of  programs  which  we  will  desire  to  televise,  and  the  stations 
which  will  originate  them,  but  I  do  hope  to  see  a  television  program 
aimed  at  in- school -listening  for  elementary  and  secondary  schools. 

Since  your  station  has  pioneered  in  this  type  of  broadcast,  I  would  like 
to  see  you  continue  it  into  television. 

Cordially  yours, 

/s/  A.  E.  Joyal 
A.  E.  Joyal 
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KARM,  The  George  Harm  Station  KARM  EX.  28 
Fresno,  California 

Analysis  of  Network  and  non-network  Revenues 
For  years  1941  thru  1952 


Year 

Total 

Revenue 

Network 

Revenue 

Non-Network 

Revenue 

1941 

$  105,  535 

$  48,652 

$  56,883 

1942 

100,916 

52, 204 

48, 712 

1943 

160, 124 

89, 932 

70, 192 

1944 

219,411 

* 

102, 487 

116,924 

1945 

244,  064 

100,  559 

143, 505 

1946 

286, 106 

92, 507 

193, 599 

1947 

292,  778 

85, 404 

207, 374 

1948 

234, 593 

83, 160 

151,433 

1949 

158,  758 

64, 973 

93, 785 

1950 

142, 021 

48, 014 

94, 007 

1951 

144, 598 

34, 541 

110,057 

1952 

151,261 

35,361 

115,900 
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2829  KFRE  EXHIBIT  NO.  1  [Filed  March  2,  1956] 

[FCC,  Docket  No.  9050, 

Exhibit  No.  1  KFRE 
Date  11-16-53] 

OWNERSHIP  AND  CONTROL  OF  CALIFORNIA 

INLAND  BROADCASTING  CO. 

*  *  *  *  *  * 

2835  BIOGRAPHICAL  INFORMATION 

PAUL  R.  BARTLETT 
May  27,  1915 
Abilene,  Kansas 

3610  Van  Ness  Blvd. ,  Fresno,  California 

Present  Position:  Chairman  of  the  Board;  President,  General 

Manager  and  57%  stockholder  of  California 
Inland  Broadcasting  Co. 

Educational  Background:  John  Muir  and  Bullard  Elementary  Schools, 

Fresno,  California. 

Alexander  Hamilton  Jr.  High  School. 

Fresno  High  School  -  graduated  1932 

Fresno  State  College  (Major  Subjects  - 
Journalism,  public  speaking). 

Harvard  College,  Cambridge,  Mass. 

Graduated  1940  (B.S.  Degree) 

Previous  Experience:  Became  interested  in  radio  while  in  Boy  Scouts 

and  thereafter  built  many  receiving  sets. 

In  Fresno  State  College  began  the  writing  of 
radio  column  in  College  newspaper  in  1932. 

Worked  as  P.A.  system  announcer  for  college 
athletic  events,  Fresno  State  College, 
intermittently  in  1933-1936. 

Some  free  lance  announcing  at  KMJ,  1935, 

1936  and  1937. 

Worked  as  page  on  guest  relations  staff  for 
NBC,  New  York  City,  summer  of  1939. 

Helped  organize  Harvard  College  Crimson 
Network,  1939-1940. 

Worked  as  summer  relief  announcer  Station 
KOA,  Denver,  1940. 


Date  of  Birth: 

Place  of  Birth: 
Present  Residence: 


Worked  as  announcer-salesman,  later  pro¬ 
gram  director,  Station  KERN,  Bakersfield, 

California,  October  1940 -June  1941. 

Resigned  from  KERN  July  1941,  after  induc¬ 
ing  J.  E.  Rodman  to  undertake  building  of 
new  radio  station  at  Fresno. 

Employed  by  J.  E.  Rodman  July  1941  to  pre¬ 
pare  application,  engage  engineering  and 
legal  counsel  and  file  application  for  a  new 
station  in  Fresno  (KFRE). 

Supervised  construction  and  managed  KFRE 
from  December  31,  1941  to  present. 

June,  1946,  built  and  put  into  operation  Station 
KERO  in  Bakersfield,  owned  by  J.  E.  Rod- 
man. 

Became  sole  owner  of  KERO,  Bakersfield  in 
1949  while  continuing  as  manager  of  KFRE 
in  Fresno. 

November  of  1952  became  controlling  stock¬ 
holder  in  KFRE,  Fresno. 

Chairman  of  the  Board,  President  and  Con¬ 
trolling  stockholder,  and  general  manager 
of  the  California  Inland  Broadcasting  Com¬ 
pany.  Mr.  Bartlett  is  engaged  full  time 
in  the  operation  of  the  applicant's  radio 
stations  KFRE  and  KRFM,  the  operation  of 
which  he  has  been  connected  since  their  in¬ 
ception,  (except  as  shown  in  the  history  of 
KFRE-KTKC).  He  has  no  other  business 
interest.  Mr.  Bartlett  acquired  a  10% 
stock  interest  in  the  applicant  in  December 
of  1949  and  increased  his  holdings  to  24% 
in  May  of  1952,  and  then  to  60%  in  Novem¬ 
ber  of  1952.  He  sold  3%  of  his  holdings 
to  other  company  executives  in  September 
of  1953.  He  was  manager  of  KERO  in 
Bakersfield  from  its  commencement  in 
1946  until  June,  1949,  when  he  became 
sole  owner  of  that  station.  Effective  January 
1,  1951  he  sold  a  10%  interest  in  KERO  to 
Albert  E.  DeYoung,  the  station's  resident 
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Present  Business 
Interests: 
(continued) 

Civic  Activities: 
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manager,  and  disposed  of  all  his  interest 
in  KERO  to  a  corporation  headed  and  con¬ 
trolled  by  Albert  E.  DeYoung  in  August 
of  1952.  ‘ 

Member  of  War  Bond  Committee  for  Fresno, 
1942-44. 

Member  of  Board  of  Directors,  Fresno  Junior 
Chamber  of  Commerce,  1943. 

Founder  and  Editor,  Fresno  State  College 
Alumni  Magazine,  1944. 

Member  of  Board  of  Directors,  Fresno  State 
College  Alumni  Association  1944-45. 

Member  of  Fresno  Advisory  Board  of  Salva¬ 
tion  Army,  1948-1953. 

Member  of  Fresno  Advertising  Club,  1942, 
1953. 

Member  of  Commonwealth  Club  of  San  Fran¬ 
cisco,  1944-1952. 

Member  of  Fresno  Rotary  Club,  1949-Oct. , 
1953. 

Member  Board  of  Directors  Fresno  County 
Savings  Bureau,  1951-1953. 

President  of  Fresno  Convention  Bureau,  1951. 

Member  of  Board  of  Directors,  Fresno 
County  Chapter,  American  Red  Cross, 
1948-1953. 

Cubmaster,  Boy  Scouts  of  America,  1951-52. 

Member  of  Board  of  Directors,  University 
Sequoia  Sunnyside  Club  of  Fresno,  1950- 
1953. 

Chairman  of  Finance  Committee,  1952. 

Chairman  of  Downtown  Building  Commit¬ 
tee,  1953. 

Member  of  House  Committee,  1953. 

Member  of  Board  of  Trustees  and  Public 
Relations  Chairman,  Fresno  Community 
Hospital,  1951-1953. 

Member  of  Board  of  Directors,  Fresno  Branch 
of  American  Heart  Association,  1952- 
1953. 
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Civic  Activities: 
(continued) 


Industry  Activities: 


Member  of  Finance  Committee,  Valley 

Children’s  Hospital  and  Child  Guidance 
Clinic,  1953. 

Member  of  Board  of  Directors,  Fresno  City 
and  County  Chamber  of  Commerce,  1952- 
1953. 

Member  of  Board  of  Directors,  Downtown 
Division  of  Chamber  of  Commerce,  1953. 

Member  of  Board  of  Directors,  Tuberculosis 
Association  for  Fresno  Area,  1952-1953. 

Guest  Lecturer  in  Business  Administration, 
Fresno  State  College,  1953. 

Member  of  Board  of  Directors,  Valley  Child¬ 
ren’s  Hospital  and  Child  Guidance  Clinic, 
1953. 

Vice-President  and  Public  Information  Chair¬ 
man,  Fresno  Safety  Council,  1953. 

Member  of  Board  of  Directors,  American- 
Korean  Relief  Committee,  1953. 

Consultant  to  Citizens’  Committee  on  Educa¬ 
tional  Television,  1953. 

Patron  Music  Department,  Fresno  State 
College,  1950-1953. 

Instructor  in  Radio  for  Adult  Education  De¬ 
partment  1942. 

Member  of  FM  Allocations  Sub -Committee, 
Radio  Technical  Planning  Board,  1944. 

Secretary  and  one  of  the  founders,  California 
State  Broadcasters,  1950,  1951,  1953. 

President,  California  State  Broadcasters, 
1952. 
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2855  KFRE  EXHIBIT  NO.  2 

[FCC,  Date  11-16-53] 

HISTORY  OF  CALIFORNIA  INLAND  BROADCASTING 
CO.  AND  ITS  PREDECESSORS 

*  *  *  *  *  *  4c 

2875  AWARDS  WON  BY  KFRE 

Careful  planning  of  programs  designed  especially  to  serve  the 
people  of  Central  California  area  together  with  original  ideas  and  pro¬ 
motional  effort  to  create  an  audience  for  these  programs  has  resulted 
in  KFRE’s  record  of  achievements  in  programming: 

VARIETY  AWARD  -  Best  Farm  Station  in  the 

United  States  1952 

OHIO  STATE  UNIVERSITY-  Honorable  Mention  for  one-time 
"They  Are  Never  Free"  broadcast,  on  Narcotics  Traffic 

in  Central  California 

First  place  honors  for  aid  and 
assistance  in  publicizing  program 
and  activities  of  Air  Reserve 
squadron  in  Fresno  area. 

FRESNO  JR.  CHAMBER  OF  Cited  for  recognition  and  appre- 
COMMERCE  -  ciation  for  work  accomplished  on 

Voice  of  Democracy  programs. 

VETERANS  ADMINISTRATION-  For  outstanding  service  to  U.S. 

War  Veterans  through  the  medium 
of  radio. 

BMI  -  Contribution  toward  the  better - 

Broadcast  Music  Inc.  ment  of  Over-all  Radio  Program¬ 

ming. 

MARCH  OF  DIMES  -  Outstanding  cooperation  during 

March  of  Dimes,  and  for  special 
work  accomplished  on  Mother’s 
March  on  Polio. 

VETERANS  OF  FOREIGN 

WARS  AUXILIARIES  -  Outstanding  promotion  and  coopera- 

"American  Trail”  tion  for  in-school  listening. 


FOURTH  AIR  RESERVE 
DISTRICT  - 


90 


KFRE  EXHIBIT  NO.  3 

[FCC,  Date  2-8-54] 

KFRE  PROGRAMMING 

*  *  *  *  *  *  * 

2905  STATISTICAL  ANALYSIS  OF  KFRE  (AM) 

Composite  Week  1951-52 

Dividing  the  broadcast  week  into  15-minute  periods,  specify  below 
the  number  of  14-1/2-minute  periods  within  such  15-minute  periods  dur¬ 
ing  the  composite  week  in  which  were  broadcast  (exclusive  of  non-com¬ 
mercial  spot  announcements,  call  letter  announcements,  and  promotional 
announcements  for  sustaining  programs)  the  following: 

Number  of  14-1/2-Minute 
_ Periods _ 

(1)  No  spot  announcements  or  commercial 


continuity:  92 

(2)  One  spot  announcement:  16 

(3)  Two  spot  announcements:  10 

(4)  Three  spot  announcements:  13 

(5)  Four  spot  announcements:  4 

(6)  Five  spot  announcements:  3 


Total:  138 

State  the  number  of  spot  announcements  (exclusive  of  non-commer¬ 
cial  spot  and  call  letter  announcements  and  promotional  announcements 
for  sustaining  programs)  broadcast  during  the  composite  week  that  ex¬ 
ceeded  one  minute  in  length:  None. 

State  the  percentage  of  time  that  was  devoted  to  each  of  the  follow¬ 
ing  classes  of  programs  during  the  composite  week: 


Percentage 


8  am- 

6  pm- 

All  Other 

6  pm 

11pm 

Hours  Total 

Network  commercial  (NC) 

65.7 

53.3 

18.7 

53.7 

Network  sustaining  (NS) 

3.6 

16.0 

18.7 

9.7 

Recorded  commercial  (RC) 

9.5 

13.6 

25.8 

13.6 

Recorded  sustaining  (RS) 

5.7 

9.5 

15.3 

8.6 

i 
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Percentage 

8  am- 

6  pm- 

All  Other  Total 

6  pm 

11  pm 

Hours 

Wire  commercial  (WC) 

0 

0 

1.4 

.3 

Wire  sustaining  (WS) 

0 

0 

.7 

.1 

Live  commercial  (LC) 

13.5 

5.5 

19.1 

12.3 

Live  sustaining  (LS) 

2. 

2.1 

.3 

1.7 

Total  Commercial 
(1,  3,  5,  7) 

88.7 

72.4 

65. 

79.9 

Total  Sustaining 
(2,  4,  6,  8) 

11.3 

27.6 

35. 

20.1 

Total: 

100. 

100. 

100. 

100. 

Actual  broadcast  hours 

70 

35 

24 

129 

Number  of  spot  announcements 
(SA) 

295 

101 

80 

476 

Number  of  non-commercial 
spot  announcements 

16 

19 

11 

46 

KFRE  0.5  MV/M 


KARM-TV  0RA0E  B 


jllll 


KFRE -TV  ORAOE 


FIGURE  1  ;> 

COMPARISON  DAYTIME  AM  COVERAGE^ 
AND  GRADE  B  TV  CONTOUR*  tvV< 
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KFRE 

FRESNO,  CALIFORNIA 
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Cwtn,  Lohntti  Cmlttr  F«iMp*|1wi  4 
fhttmbtr  1953  *£ 


93 


3166  [  FCC,  Mar  22,  1954] 

PROPOSED  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW 
FILED  ON  BEHALF  OF  CALIFORNIA  INLAND  BROADCASTING 
COMPANY 

******* 

3235  PROPOSED  CONCLUSIONS 

*  *  *  *  *  *  * 

3237  Comparative  Background  Attributes  of  Applicants 

♦  *  *  *  *  *  * 

3240  While  initiating  its  operation  more  than  three  years  after  KARM, 
California  Inland  now  has  a  substantially  larger  staff  of  employees  than 
does  KARM.  Its  staff  is  organized  with  particular  attention  to  provi¬ 
sion  for  an  adequate  and  independent  news  medium  and  service  to 
agricultural  interests  which  rank  as  the  top  vocational  pursuits  of  the 
San  Joaquin  Valley.  While  KARM  assisted  in  community  efforts  that  re¬ 
sulted  in  the  enlargement  of  the  Weather  Bureau  office  in  Fresno  and  the 
improvement  of  wire  news  services,  it  has  used  these  facilities  neither 
as  effectively  nor  as  much  as  California  Inland.  Its  farm  and  news  staff 
is  much  smaller  than  that  of  California  Inland  and  its  activities  in  these 
fields  much  more  restricted.  In  view  of  the  relative  concentration  in 
the  Valley  of  the  media  of  radio,  television  and  press  in  the  hands  of  the 
McClatchy  interests,  the  ability,  vigor,  and  capacity  of  the  licensee  of 
the  television  station  proposed  here  to  compete  effectively  with  such 
concentrated  interests  and  power  is  a  matter  of  high  public  concern. 

The  superior  ability  of  California  Inland  to  compete  against  other 
media  of  communication  located  in  the  San  Joaquin  Valley  is  evidenced 
by  its  outstanding  business  and  financial  success  as  contrasted  to  the 
business  and  financial  failures  of  KARM.  While  financial  success  in 
broadcast  operations  does  not  necessarily  imply  that  a  satisfactory 
service  is  being  rendered  to  the  public,  where,  as  here,  there  is  direct 
evidence  as  to  the  outstanding  nature  of  the  public  service  California 
Inland  has  provided,  it  would  appear  clear  that  the  public  can  expect  a 
much  more  capable  and  higher  quality  performance  from  a  successful 


business  organization  than  from  one  that  has  become  inured  to  relative 
3241  failure.  The  fact  that  advertisers  are  now  spending  more  than 
four  times  as  much  to  use  the  facilities  of  California  Inland  than  they  are 
spending  to  use  the  facilities  of  KARM  is  an  additional  indication  that  the 
facilities  established  by  California  Inland  are  a  much  more  effective 
medium  of  communication  than  the  facilities  established  by  KARM. 

Here  again  KARM  seems  to  explain  away  its  comparative  deficiencies 
as  a  medium  of  communication  by  the  fact  that  California  Inland  has  a 
better  network  affiliation  and  better  radio  facilities.  This  explanation 
falls  short  of  excusing  this  difference  between  the  applicants,  however, 
because  the  same  opportunities  were  available  to  KARM  over  a  longer 
period  of  time  to  make  similar  improvements  in  its  facilities  and,  con¬ 
sequently,  its  network  affiliation.  If,  as  KARM  seems  to  argue,  Califor¬ 
nia  Inland  cannot  make  a  virtue  of  this  success,  by  the  same  token  it 

would  not  seem  that  KARM  can  make  a  virtue  of  its  failures. 

*  *  *  *  *  *  * 


3339  [  FCC,  Nov.  4,  1954] 

MEMORANDUM  BRIEF  AND  EXCEPTIONS  TO 
INITIAL  DECISION  OF  CALIFORNIA  INLAND 
BROADCASTING  COMPANY 

*  *  *  *  *  *  * 

3342  I  -  MEMORANDUM  BRIEF 

*  *  *  *  *  *  * 

3391  7.  California  Inland  Is  Capable  Of  Rendering  More  Effective 

Competition  To  The  Strong  McClatchy  Interests  Than  Is 
KARM 

81.  The  Commission,  in  its  recent  decision  in  the  Sacramento 
case  (McClatchy  Broadcasting  Company,  et  al,  FCC  54-1251,  Released 
October  4,  1954),  recognized  the  concentration  of  the  media  of  radio, 
television  and  press  in  the  hands  of  the  McClatchy  interests  in  the  San 
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Joaquin  Valley  and  the  central  California  area.  The  McClathchy  interests 
own  5  radio  stations  in  the  central  California  area,  publish  the  only  daily 

i 

newspaper  in  Fresno  and  Modesto  and  the  largest  daily  newspaper  in 
Sacramento.  The  McClatchy  dominance  over  the  media  of  mass  com¬ 
munications  in  Fresno  is  particularly  marked  as  it  owns  the  only  daily 
newspaper,  as  well  as  an  AM,  FM  and  TV  station.  Manifestly,  the 
ability,  vigor  and  capacity  of  a  licensee  of  the  television  station  pro¬ 
posed  here  to  compete  with  the  concentrated  McClatchy  interests  and 
power  is  a  matter  of  public  concern. 

82.  The  record  discloses  that  California  Inland  has  been  outstand¬ 
ing  in  providing  effective  competition  to  the  dominant  McClatchy  interests 
in  Fresno  and  the  San  Joaquin  Valley,  whereas  KARM  has  been  one  of 
the  least  effective.  The  superior  ability  of  California  Inland  to  com¬ 
pete  against  other  media  of  communication  located  in  the  San  Joaquin 
Valley  is  evidenced  by  its  outstanding  business  and  financial  success 

and  service  to  the  public  as  contrasted  to  the  business  and  financial 
3392  failures  and  limited  service  of  KARM.  It  is  submitted  that  only 
an  able  and  vigorous  operator  such  as  California  Inland  can  effectively 
compete  with  the  McClatchy  empire  and  that  unsuccessful  and  tired 
competitors  such  as  KARM  are  in  no  position  to  offer  effective  compe¬ 
tition. 

83.  While  the  Examiner  has  seen  fit  to  censure  California  Inland 
for  its  "aggressive”  commercial  policies,  the  record  discloses  that 
this  aggressiveness  has  resulted  in  not  only  an  energetic  and  vigorous 
commercial  policy  but  also  that  this  energy  and  vigor  has  characterized 
the  program  performance,  educational,  agricultural,  civic  and  charitable 
activities  and  the  proposals  of  California  Inland  for  television  service. 
This  is  precisely  the  type  of  energy  and  vigor  which  must  be  expended 

if  a  licensee  is  to  be  successful  in  giving  effective  competition  to  the 
McClatchy  dominance  over  communication  media  in  Fresno  and  the 
entire  central  California  area.  The  dominance  and  power  of  the  Mc¬ 
Clatchy  interests  portend  nothing  but  failure  for  lethargic  and  indiffer¬ 
ent  operators  such  as  KARM  who  has  become  accustomed  to  failure. 
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84.  The  Examiner  in  his  conclusions  has  chosen  to  ignore  this 
important  fact.  In  his  Conclusion  26,  the  Examiner  makes  certain  as¬ 
sumptions  which  are  frankly  beyond  our  comprehension.  It  is  clear, 
however,  that  the  Examiner  therein  inaccurately  appraised  the  compe¬ 
titive  situation  in  Fresno  in  that  he  has  ignored  the  fact  that  the  Mc- 
Clatchys  not  only  own  the  only  newspaper  in  Fresno  but  also  operate 
an  AM,  FM  and  television  station  there.  Moreover,  while  the  record 
shows  that  California  Inland’s  AM  operation  operates  with  a  power  of 
50  kw  on  940  kcs  as  a  Class  II  station  in  Fresno,  it  is  a  matter  of  com- 
3393  mon  knowledge,  and  the  FCC  records  will  show,  that  Radio  Sta¬ 
tion  KMJ  (5  kw,  580  kc)  in  Fresno,  which  is  owned  by  the  McClatchy 
interests,  enjoys  coverage  at  least  equal  to  that  of  KFRE.  Therefore, 
contrary  to  the  Examiner’s  implication,  it  is  clear  that  California 

Inland  does  not  have  ’’the  prime”  AM  facility  in  Fresno. 

******* 


3427  [FCC  Nov.  3,  1954] 

EXCEPTIONS  AND  BRIEF  OF  CHIEF,  BROAD¬ 
CAST  BUREAU 

Preliminary  Statement 

The  Initial  Decision  in  the  above -captioned  proceeding  was  re¬ 
leased  on  September  9,  1954.  The  time  within  which  to  file  exceptions 
has  been  extended  to  and  including  November  4,  1954. 

We  have  carefully  reviewed  the  record  of  the  proceeding  and  con¬ 
clude  that  in  several  instances  of  crucial  significance  the  findings  in  the 
Initial  Decision  are  inaccurate  or  incomplete;  that  the  conclusions  in 
several  instances  do  not  reflect  a  proper  analysis  of  the  critical  deci¬ 
sional  factors  involved;  that  the  findings  of  fact  which  should  be  made 
in  the  case  do  not  support  the  ultimate  conclusion  awarding  the  grant 
of  a  construction  permit  to  KARM,  The  George  Harm  Station  (herein¬ 
after  referred  to  as  ”KARM”)  for  a  new  television  station  to  operate 
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on  Channel  12  in  Fresno,  California;  that  the  facts  as  developed,  more¬ 
over,  point  to  the  superiority  in  this  comparative  proceeding  of  the  pro¬ 
posals  of  California  Inland  Broadcasting  Company  (hereinafter  referred 

to  as  "KFRE"),  and  hence  to  the  grant  of  its  application. 

*  *  *  *  *  *  * 

EXCEPTIONS 

*  *  *  *  *  *  * 

3431  3.  In  connection  with  paragraphs  57-61  under  the  heading  entitled 
"Commercial  Policies  and  Practices, "  the  Examiner  should  have  found 
specifically  that  KFRETs  policy  to  give  a  preference  to  national  adver¬ 
tisers,  particularly  in  connection  with  spot  announcements,  over  local 
advertisers,  is  based  on  the  fact  that  KFRE  is  a  high-powered,  50  KW 
station;  that  by  virtue  of  its  wide  coverage  KFRE  provides  a  service  to 
national  advertisers  which  far  exceeds  the  services  which  would  be  use¬ 
ful  to  purely  local  retail  outlets;  that  in  order  to  protect  the  local  adver¬ 
tiser  from  being  shut  out  from  service  by  KFRE  the  station  has  a  rate 
differential  which  gives  the  local  advertiser  the  ability  to  use  the  stations 
facilities  without  having  to  pay  for  coverage  which  he  does  not  desire 

or  require  (Tr.  627,  628).  Moreover,  KFRE  has  no  agreement  with 
national  representatives  requiring  that  the  so-called  "recapture  clause" 
be  inserted  in  contracts  with  local  advertisers  and  the  station  reserves 
the  full  right  to  exercise  its  own  judgment  before  cancelling  a  local  order 

3432  for  a  spot  announcement  (Tr.  743).  The  station  has  not  in  all 
cases  exercised  its  recapture  rights  (Tr.  743).  The  record  is  entirely 
barren  of  probative  evidence  that  any  complaints  have  been  made  by  local 
advertisers  with  respect  to  the  manner  of  application  of  the  "recapture 
clause"  by  KFRE,  or  that  the  station  has  exercised  its  recapture  privi¬ 
lege  unfairly  or  has  discriminated  in  actuality  against  local  merchants 
and  advertisers. 

In  addition  to  the  foregoing,  the  word  "financially"  in  the  fifth  line 
of  paragraph  3  of  the  Initial  Decision  under  the  heading  entitled  "The 
Issues"  (page  2)  should  be  deleted  and  the  word  "technically"  substituted 
in  lieu  thereof. 
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We  except  to  the  Findings  of  Fact  in  the  Initial  Decision  in  the  fol¬ 
lowing  respects: 

4.  To  paragraphs  18-24,  inclusive,  and  paragraph  42,  as  based 
upon  irrelevant  and  immaterial  evidence. 

The  evidence  upon  which  these  findings  are  based  was  received 
over  objection  (Tr.  320,  321,  324,  325,  678;  KFRE  Ex.  2,  pp  4-6;  23- 
27)  as  irrelevant  and  immaterial.  In  response  to  the  objection  to  the 
license  histories  of  KFRE  and  KTKC,  counsel  for  KFRE  remarked  that 
"this  is  merely  for  the  purpose  of  having  precise  dates  and  information 
available  in  the  record  in  the  event  these  matters  later  become  of  im¬ 
portance  in  the  offering  or  taking  of  further  evidence,  or  if  they  become 
important  in  proposed  findings"  (Tr.  324) .  Although  presumably  the 
evidence  was  offered  to  establish  KFRE’s  point  concerning  superior 
development  of  its  technical  facilities,  none  of  the  "license  history" 

3433  of  KFRE  set  forth  in  these  paragraphs  of  the  findings  was  ever 
directly  related  to  the  television  proposal  here  under  consideration. 

5.  To  paragraphs  52-56,  inclusive,  as  immaterial.  Much  of  the 
evidence  on  which  these  findings  are  based  was  received  over  objection 
as  immaterial  (Tr.  326-329).  The  Examiner  himself  expressed  doubts 
as  to  its  materiality  (Tr.  328).  The  fact  sought  to  be  established  in  re¬ 
buttal  that  KARM  operated  at  a  profit  until  it  lost  its  CBS  affilation  to 
KFRE,  whereas  KFRE  was  consistently  successful,  especially  since 

it  became  a  CBS  affiliate,  is  subject  to  demurrer  (Tr.  689-692).  More¬ 
over,  it  is  unsupported  by  any  showing  that  KFRE  engaged  in  unfair  com¬ 
petitive  practices  to  achieve  financial  success. 

6.  To  paragraphs  58  and  59,  as  being  mere  quotations  and  sum¬ 
maries  of  the  proof  and  therefore  not  constituting  proper  findings  of 
fact.  The  findings  which  we  believe  should  have  been  made  in  respect 
to  the  rate  differentials  between  national  and  local  advertisers  practiced 
by  KFRE  are  specified  in  paragraph  3  of  these  Exceptions,  supra. 

7.  To  paragraphs  60  and  61,  as  being  incomplete  and  to  a  substan¬ 
tial  extent  consisting  of  quotations  of  testimony  which  do  not  constitute 
proper  findings  of  fact. 
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The  Examiner  should  have  found  specifically  that  there  were 
times  late  in  1950  when  KFRE  may  well  have  carried  as  many  as  7  or 
8  announcements,  exclusive  of  time-break  announcements,  in  a  fifteen- 
minute  period  (tr.  647);  however,  that  the  periods  of  the  day  when  more 
than  3  spot  announcements  were  carried  in  a  fifteen-minute  period  were 
normally  between  7:15  and  7:30  A.  M. ;  12:00  Noon  and  12:15  P.M. ;  and 

occasionally  8:15  to  8:30  A.M.  (Tr.  742). 

******* 

3446  As  we  indicated  above,  we  do  not  believe  that  an  all-embracing 
conclusion  that  KFRE  has  indulged  in  over-commercialization  is  justified 
upon  the  record  of  this  case.  A  conclusion,  however,  that  KARM  is  en¬ 
titled  to  some  preference  because  it  has  never  permitted  four  spot  an¬ 
nouncements  back-to-back  while  KFRE  has,  may  be  justified.  Similarly, 
the  conclusion  implicit  in  paragraph  24  here  under  consideration,  that 
KFRE  should  be  given  a  black  mark  in  comparison  with  KARM  because 
of  its  emphasis  upon  national  advertising  is  not  justified.  It  is  KFREfs 
policy  to  give  a  preference  to  national  advertisers,  particularly  in  con¬ 
nection  with  spot  announcements,  but  such  preference  is  predicated  upon 
the  wide  coverage  that  KFRE  as  a  50  kw  station  provides,  which  far  ex¬ 
ceeds  the  requirements  of  purely  local  advertisers.  Far  from  discrim¬ 
inating  against  local  advertisers,  KFRE  has  a  rate  differential  which 
provides  a  lower  rate  for  local  advertisers  who  do  not  desire  to  pay  for 
coverage  they  have  no  need  for.  Recapture  rights  are  not  always  exer¬ 
cised  by  the  station  in  favor  of  national  or  regional  advertisers  (see 
paragraph  3,  these  Exceptions,  supra)  and  there  is  no  evidence  in  the 
record  indicating  an  abuse  of  local  advertisers  through  the  exercise 
of  the  recapture  privilege.  While  the  wisdom  of  the  "recapture  clause” 
in  KFRE's  contracts  with  local  advertisers  may  be  questionable,  in  the 
absence  of  probative  proof  that  the  station  has  exercised  its  rights 
thereunder  in  a  manner  discriminatory  to  local  advertisers  we  believe 
that  it  cannot  be  concluded  that  KFRE  has  acted  contrary  to  the  interests 
and  needs  of  the  public  which  it  serves  or  that  such  clause  is  per  se  con¬ 
trary  to  the  public  interest. 
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3447  20.  To  the  last  two  sentences  of  paragraph  25,  as  unsupported 

by  the  evidence  of  record  or  proper  findings  of  fact. 

The  evidence  does  not  support  a  finding  which  justifies  a  conclu¬ 
sion  that  KFRE  indulges  in  "commercial  excesses;"  that  such  excesses 
are  the  rule  instead  of  the  exception;  and  that  they  are  consistent  with 
commercial  policies  of  the  station  over  a  "period  of  many  years. " 

21.  To  paragraph  26, as  non  sequitur. 

There  is  no  justification,  in  the  light  of  the  preceding  analysis 
herein,  for  a  conclusion  that  competition  would  be  better  served  in  the 
Fresno  area  if  KARM  were  to  be  awarded  a  construction  permit  than  if 
KFRE  were  the  successful  applicant  in  the  instant  proceeding.  It  is 
perhaps  a  logical  inference  from  the  Examiner’s  conclusion  in  this  re¬ 
spect  that  it  would  be  healthier  from  a  public  interest  standpoint  to 
"bail  out"  KARM  from  its  financial  losses,  to  keep  it  from  bankruptcy 
so  that  a  third  economic  unit  would  be  available  to  compete  with  Mc- 
Clatchy.  Although  KARM  has  suffered  financial  losses  in  the  past, 
there  is  no  evidence  that  it  would  be  squeezed  out  of  business  if  the 
television  construction  permit  were  awarded  in  this  case  to  KFRE. 
Indeed,  it  is  just  as  likely  that  KARM  by  limiting  its  competition  to 

other  AM  stations  of  comparable  coverage  will  improve  its  financial 

3/ 

position  and  continue  to  provide  a  service  to  its  listeners.  —  In  our 
view,  there  is  no  justification  on  the  facts  of  record  in  this  case  for  the 
comparison  of  financial  ability  which  is  implicit  in  the  Conclusions  of 
paragraph  26  here  under  consideration  and  for  the  ultimate  inference 

3/  See  Footnote  2,  supra. 

[  Footnote  2  appears  at  R.  3444,  as  follows:] 

2/  See  Voice  of  Cullman,  (1950),  6  Pike  &  Fischer,  RR  164.  In  the  in¬ 
stant  case  the  Examiner  speculates  that  somehow  it  will  be  better  to  have 
KARM  with  its  lower-powered  standard  broadcast  station  and  with  a  tele¬ 
vision  station  in  competition  with  KFRE’s  50  kw  standard  broadcast  sta¬ 
tion  and  the  McClatchy  interests  than  it  would  be  to  have  KFRE  with  its 
50  kw  station  and  a  TV  station  in  competition  with  KARM  and  McClatchy. 
We  respectfully  submit  that  there  is  no  probative  evidence  of  record  in 
this  case  to  justify  any  such  conclusion  as  to  the  effects  upon  competition 
of  a  grant  to  either  of  the  applicants  herein  (See  paragraph  26,  Conclu- 
s  ions ,  Initial  Dec  is  ion) . 
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3448  drawn  therefrom  that  a  grant  of  a  television  construction  permit 
to  HARM  is  more  in  the  interest  of  the  public  than  a  grant  to  KFRE. 

22.  To  the  first  sentence  of  paragraph  27,  and  the  phrase  of  the 
sentence  following  relating  to  commercial  policies  and  practices  as 
flowing  from  findings  which  are  immaterial  and  based  upon  speculative 

evidence  of  little  or  no  probative  value. 

*  *  *  *  *  *  * 


3854  [FCC,  Oct.  13,  1953] 

AMENDMENT  TO  PENDING  APPLICATION  OF  KARM,  THE 
GEORGE  HARM  STATION,  FOR  A  NEW  TELEVISION  STATION 
AT  FRESNO,  CALIFORNIA,  FILE  NO.  BPCT-1061,  AS 
AMENDED. 

The  above  described  and  numbered  application,  as  amended,  is 
hereby  further  amended  in  the  following  respects: 

(1)  Section  m,  Par.  l.a.  -  To  specify  under  its  '’transmitter 
proper,  including  tubes,  ”  the  sum  of  $243, 317  in  lieu  of  $242,083  and 
to  specify  under  ’’total”  the  sum  of  $780,773. 61  in  lieu  of  $779,  539. 61. 

(2)  Section  in,  Par.  l.a.  -  To  state  under  ’’give  estimated  cost 
of  operation  for  first  year”  as  follows:  The  sum  of  $813, 200  here 
stated  includes  an  item  of  $36,775  which  represents  the  first  year’s 
interest  payments  to  General  Electric  Company  and  the  Bank  of  America. 

(3)  Section  m,  Par.  l.a.  -  To  state  under  ’’give  estimated  reven¬ 
ues  for  first  year”  as  follows:  The  sum  of  $811, 967  stated  here  repre¬ 
sents  the  income  to  the  proposed  station  from  the  sale  of  only  about  60% 
of  the  proposed  non-network  commercial  time  of  the  station  or  48%  of 
the  total  broadcast  time  (including  both  time  periods  and  announcements). 
Applicant  believes  that  this  is  a  most  conservative  estimate  for  the  first 
year’s  operation  and  further  believes  it  but  reasonable  to  assume  that  a 
revenue  of  approximately  $1,018, 201  will  be  realized,  based  upon  the 
sale  of  about  80%  of  the  proposed  non-network  commercial  time  or 
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64%  of  the  total  broadcast  time  (again  including  both  time  periods  and 
announcements).  Under  the  assumptions  outlined  in  applicants  pro¬ 
posed  schedule,  included  as  a  part  of  the  application,  and  which  are  ex¬ 
pected  to  be  realized  before  the  end  of  the  first  year’s  operation,  the 
yearly  revenue  of  the  station  will  be  $1, 224, 423.  In  arriving  at  the  fore¬ 
going  estimates,  the  applicant  has  assumed  that  the  network  income  of 
the  proposed  station  will  remain  constant. 

(4)  Section  m,  Par.  1.  c.  -  To  state  under  ’loans  from  banks  or 
others”  as  follows:  The  applicant  now  expects  that  the  initial  loan  to  be 
secured  from  the  Bank  of  America  will  be  $300,000;  and  to  specify  under 
’’credit,  deferred  payments,  etc.  ”  the  sum  of  $413,  583. 68  in  lieu  of 
$412,596.48. 

Dated  this  12th  day  of  October,  1953. 

HARM,  The  George  Harm  Station 
By  Clyde  F.  Coombs,  Vice  President 

*  *  * 


3870  [  FCC,  Sep.  15,  1953] 

PETITION  TO  MODIFY  AND  ENLARGE  ISSUES 
Now  comes  HARM,  the  George  Harm  Station,  applicant  in  the 
above -entitled  proceeding  and  respectfully  requests  the  Commission  to 
issue  an  order  deleting  the  present  Issue  No.  1  set  forth  in  the  Commis¬ 
sion’s  Order  of  August  25,  1953,  as  respects  petitioner  only  and  enlarg¬ 
ing  the  issues  so  as  to  include  the  following: 

(A)  To  determine  whether  the  applicants  are  financially 
qualified  to  construct,  own  and  operate  the  television  stations  pro¬ 
posed  by  them  in  the  manner  proposed. 

(B)  To  determine  on  a  comparative  basis  which  of  the  two 
applicants  is  better  financially  qualified  to  construct,  maintain  and 
operate  the  television  station  proposed  by  it  in  the  manner  proposed. 

(C)  To  determine  on  a  comparative  basis  which  of  the 
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operations  proposed  in  the  above -entitled  applications  would  better 
serve  the  public  interest,  convenience  and  necessity  in  the  light 
of  the  record  made  with  respect  to  Issues  (A)  and  (B)  set  forth 
above. 

In  support  thereof  petitioner  states  as  follows: 

(1)  It  is  clear  from  the  record  as  now  made  that  the  present 
Issue  No.  1  as  set  forth  in  the  Commission's  Order  of  August  25,  1953, 
which  raises  the  question  of  the  financial  qualifications  of  petitioner  only 
should  be  deleted. 

As  the  record  will  show  on  August  12,  1953,  the  Commission  ad¬ 
dressed  a  letter  to  petitioner  which  raised  two  questions,  namely: 

3871  (a)  Copies  of  the  letter  of  credit  or  letter  agreement  with 

the  Bank  of  America  had  not  been  signed. 

(b)  Items  of  secured  notes  receivable  of  $40, 000. 00  and 
$35,000. 00  shown  on  petitioner's  balance  sheet  were  not  ade¬ 
quately  characterized  and  therefore  adequate  provision  for  work¬ 
ing  capital  might  not  have  been  provided. 

A  reply  by  petitioner  to  this  letter  was  required  to  be  filed  by  August 
17,  1953.  On  that  date  the  Commission  was  notified  by  letter  that  a 
proper  amendment  was  being  prepared  and  would  be  filed  within  a  few 
days.  On  August  20,  1953,  petitioner  filed  an  amendment  which: 

(a)  Included  the  original  and  signed  copies  of  the  letter  of 
agreement  or  letter  of  credit  from  the  Bank  of  America. 

(b)  Amended  the  balance  sheet  of  petitioner  to  specify  cash 
of  $75,000.00  in  lieu  of  secured  notes  receivable  items  of 

$40, 000. 00  and  $35, 000. 00. 

(c)  Included  a  signed  letter  from  General  Electric  Company 

to  applicant  expressing  the  willingness  of  that  company  to  sell  appli¬ 
cant  approximately  $500, 000.00  worth  of  equipment  on  deferred 
payment  terms. 

However,  also  on  August  20,  1953,  the  Commission  designated 
petitioner's  application  for  hearing  and  fixed  the  date  of  September  21, 
1953.  Under  the  circumstances  it  is  altogether  probable  that  the 
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Commission's  action  of  August  20,  1953,  in  designating  this  applica¬ 
tion  for  hearing  was  taken  without  knowledge  of  the  filing  of  the  amend¬ 
ment  by  petitioner  on  the  same  date.  In  any  event,  a  petition  to  accept 
the  aforesaid  amendment  was  filed  on  August  28,  1953,  and  has  been 
granted  by  the  Examiner  assigned  to  hear  this  proceeding.  It  is  be¬ 
lieved  that  said  amendment  fully  answers  whatever  questions  concern¬ 
ing  petitioner's  financial  qualifications  the  Commission  might  have  had 
in  mind  at  the  time  it  inserted  the  aforesaid  issue  in  its  order. 

(2)  With  respect  to  the  addition  of  Issues  (A),  (B)  and  (C)  as  be¬ 
fore  set  forth,  it  is  submitted  that  from  the  closest  possible  examination 
of  the  applications  and  supporting  documents  filed  in  this  proceeding  it 

is  impossible  for  anyone  to  arrive  at  certain  major  determinations  ul- 

i 

timately  involving  financial  qualifications  and  that  such  determinations 

! 

cannot  be  made  without  introduction  of  evidence  not  now  appearing  of 
3872  record.  The  Commission's  very  application  form  does  not  lend 
itself  to  clarity  in  this  respect.  For  example,  estimated  costs  of  equip¬ 
ment  are  given  under  certain  groupings  followed  by  a  total  estimated 
construction  cost.  In  the  case  of  the  applicant  California  Inland  Broad¬ 
casting  Co.  the  application  as  now  amended  reflects  the  estimated  cost 
of  construction  as  $511,015. 29  while  in  the  case  of  petitioner  its  applica¬ 
tion  shows  an  estimated  total  cost  of  construction  as  $76, 215.  61.  (Amend¬ 
ment  filed  simultaneously  herewith  shows  $779,  539.  61).  However,  only 
the  applicants  themselves  have  any  real  knowledge  as  to  whether  they 
now  are  or  will  be  able  to  construct  the  type  of  station  they  proposed 
aid  necessary  to  permit  the  rendition  of  the  services  they  propose, 
and  which  will  be  far  more  fully  described  at  the  hearing,  for  the  sums 
of  money  set  forth  by  them  as  estimated  construction  costs  in  their  re¬ 
spective  applications.  It  is  respectfully  submitted  that  the  Commission 
should  not  merely  assume  that  estimates  given  by  applicants  are  correct 
and  proceed  to  find  that  an  applicant  is  financially  qualified  on  the  basis 
of  his  furnishing  financial  data  sufficient  to  accommodate  his  own  esti¬ 
mates.  For  this  reason  alone  it  is  believed  that  a  financial  issue  is 
nessary  in  this  case  as  well  as  any  other  comparative  proceeding. 
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(3)  The  Commissions  application  form  also  requires  an  appli¬ 
cant  to  give  estimated  costs  of  operation  for  the  first  year  as  well  as 
estimated  revenue  for  the  first  year.  Inasmuch  as  these  estimates  play 
a  most  important  part  in  determining  whether  applicants  have  sufficient 
financial  resources  necessary  successfully  to  operate  a  station  even 
after  it  is  constructed,  it  follows  that  it  is  important  to  determine  the 
basis  and  reasons  used  by  applicants  in  giving  such  estimates.  Other¬ 
wise,  either  these  estimates  are  meaningless,  although  required  by  the 
form,  or  an  applicant  whose  finances  are  precarious,  if  now  wholly  in¬ 
adequate,  easily  and  even  haphazardly,  could  estimate  his  costs  and 
revenues  at  any  values  he  chooses  in  order  to  show  his  financial  quali¬ 
fication. 

(4)  As  is  well  known  to  the  Commission,  a  major  expense  in  tele¬ 
vision  operations  is  programming  of  all  types  and  especially  local  pro¬ 
gramming.  Despite  the  data  required  to  be  specified  in  an  application, 
which  includes  program  listings  for  a  typical  week  and  an  analysis  of  those 
programs  under  certain  fixed  categories,  extremely  little  can  be  deter¬ 
mined  from  such  showings,  including  those  in  this  proceeding,  and  the 
Commission  itself  in  the  present  case  has  fixed  as  an  issue  the  program- 

3873  ming  services  proposed  by  the  applicants.  If  the  Commission  itself 
cannot  determine  on  the  basis  of  the  incomplete  data  supplied  in  the  ap¬ 
plication  regarding  programs  which  service  would  better  serve  the  pub¬ 
lic  interest,  it  seems  obvious  that  the  costs  of  operating  the  proposed 
stations  cannot  be  determined  with  any  reasonable  accuracy  until  the 
hearing  itself  is  held  and  evidence  on  this  issue  is  introduced. 

(5)  Also,  the  Commission  has  fixed  as  an  issue  the  determination 
of  the  proposals  of  each  of  the  above-named  applicants  with  respect  to 
the  management  and  operation  of  the  proposed  stations.  The  showings 
required  to  be  made  in  this  respect  will  or  should  have  a  material  effect 
upon  costs  of  operation.  Certainly  each  of  the  applicants  should  have 
the  privilege  to  show  for  itself  and  to  inquire  of  the  other  with  respect 
to  the  costs  involved  in  the  light  of  the  manner  in  which  each  applicant 
will  show  it  proposes  to  manage  and  operate  its  proposed  station. 
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Commission’s  action  of  August  20,  1953,  in  designating  this  applica¬ 
tion  for  hearing  was  taken  without  knowledge  of  the  filing  of  the  amend¬ 
ment  by  petitioner  on  the  same  date.  In  any  event,  a  petition  to  accept 
the  aforesaid  amendment  was  filed  on  August  28,  1953,  and  has  been 
granted  by  the  Examiner  assigned  to  hear  this  proceeding.  It  is  be¬ 
lieved  that  said  amendment  fully  answers  whatever  questions  concern¬ 
ing  petitioner’s  financial  qualifications  the  Commission  might  have  had 
in  mind  at  the  time  it  inserted  the  aforesaid  issue  in  its  order. 

(2)  With  respect  to  the  addition  of  Issues  (A),  (B)  and  (C)  as  be¬ 
fore  set  forth,  it  is  submitted  that  from  the  closest  possible  examination 
of  the  applications  and  supporting  documents  filed  in  this  proceeding  it 
is  impossible  for  anyone  to  arrive  at  certain  major  determinations  ul¬ 
timately  involving  financial  qualifications  and  that  such  determinations 
cannot  be  made  without  introduction  of  evidence  not  now  appearing  of 
3872  record.  The  Commission’s  very  application  form  does  not  lend 
itself  to  clarity  in  this  respect.  For  example,  estimated  costs  of  equip¬ 
ment  are  given  under  certain  groupings  followed  by  a  total  estimated 
construction  cost.  In  the  case  of  the  applicant  California  Inland  Broad¬ 
casting  Co.  the  application  as  now  amended  reflects  the  estimated  cost 
of  construction  as  $511,015. 29  while  in  the  case  of  petitioner  its  applica¬ 
tion  shows  an  estimated  total  cost  of  construction  as  $76, 215.  61.  (Amend¬ 
ment  filed  simultaneously  herewith  shows  $779,  539.  61).  However,  only 
the  applicants  themselves  have  any  real  knowledge  as  to  whether  they 
now  are  or  will  be  able  to  construct  the  type  of  station  they  proposed 
aid  necessary  to  permit  the  rendition  of  the  services  they  propose, 
and  which  will  be  far  more  fully  described  at  the  hearing,  for  the  sums 
of  money  set  forth  by  them  as  estimated  construction  costs  in  their  re¬ 
spective  applications.  It  is  respectfully  submitted  that  the  Commission 
should  not  merely  assume  that  estimates  given  by  applicants  are  correct 
and  proceed  to  find  that  an  applicant  is  financially  qualified  on  the  basis 
of  his  furnishing  financial  data  sufficient  to  accommodate  his  own  esti¬ 
mates.  For  this  reason  alone  it  is  believed  that  a  financial  issue  is 
nessary  in  this  case  as  well  as  any  other  comparative  proceeding. 


105 


(3)  The  Commissions  application  form  also  requires  an  appli¬ 
cant  to  give  estimated  costs  of  operation  for  the  first  year  as  well  as 
estimated  revenue  for  the  first  year.  Inasmuch  as  these  estimates  play 
a  most  important  part  in  determining  whether  applicants  have  sufficient 
financial  resources  necessary  successfully  to  operate  a  station  even 
after  it  is  constructed,  it  follows  that  it  is  important  to  determine  the 
basis  and  reasons  used  by  applicants  in  giving  such  estimates.  Other¬ 
wise,  either  these  estimates  are  meaningless,  although  required  by  the 
form,  or  an  applicant  whose  finances  are  precarious,  if  now  wholly  in¬ 
adequate,  easily  and  even  haphazardly,  could  estimate  his  costs  and 
revenues  at  any  values  he  chooses  in  order  to  show  his  financial  quali¬ 
fication. 

(4)  As  is  well  known  to  the  Commission,  a  major  expense  in  tele¬ 
vision  operations  is  programming  of  all  types  and  especially  local  pro¬ 
gramming.  Despite  the  data  required  to  be  specified  in  an  application, 
which  includes  program  listings  for  a  typical  week  and  an  analysis  of  those 
programs  under  certain  fixed  categories,  extremely  little  can  be  deter¬ 
mined  from  such  showings,  including  those  in  this  proceeding,  and  the 
Commission  itself  in  the  present  case  has  fixed  as  an  issue  the  program- 

3873  ming  services  proposed  by  the  applicants.  If  the  Commission  itself 
cannot  determine  on  the  basis  of  the  incomplete  data  supplied  in  the  ap¬ 
plication  regarding  programs  which  service  would  better  serve  the  pub¬ 
lic  interest,  it  seems  obvious  that  the  costs  of  operating  the  proposed 
stations  cannot  be  determined  with  any  reasonable  accuracy  until  the 
hearing  itself  is  held  and  evidence  on  this  issue  is  introduced. 

(5)  Also,  the  Commission  has  fixed  as  an  issue  the  determination 
of  the  proposals  of  each  of  the  above-named  applicants  with  respect  to 
the  management  and  operation  of  the  proposed  stations.  The  showings 
required  to  be  made  in  this  respect  will  or  should  have  a  material  effect 
upon  costs  of  operation.  Certainly  each  of  the  applicants  should  have 
the  privilege  to  show  for  itself  and  to  inquire  of  the  other  with  respect 
to  the  costs  involved  in  the  light  of  the  manner  in  which  each  applicant 
will  show  it  proposes  to  manage  and  operate  its  proposed  station. 
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(6)  Financial  qualifications  of  an  applicant  for  an  instrument  of 
authorization  from  the  Commission  are  a  statutory  requirement  and 
a  favorable  finding  upon  this  requirement  must  be  made  by  the  Com¬ 
mission  on  the  final  record  before  it  legally  can  grant  an  application 
for  a  construction  permit.  It  is  true  that  in  many  cases  which  the  Com¬ 
mission  grants  without  hearing  that  finding  is  made  solely  upon  the 
Commission's  own  and  private  consideration  of  an  application.  Here, 
however,  a  comparative  hearing  is  involved  between  two  parties  seek¬ 
ing  the  same  television  facility.  Petitioner  submits  that  it  would  be  a 
denial  of  due  process  to  prevent  it  from  inquiring  into  those  factual 
situations  which  relate  to  the  financial  qualifications  of  its  competitive 
applicant. 

In  its  decision  in  the  case  of  Johnston  Broadcasting  Company  v. 
Federal  Communications  Commission,  175  F.  2d  351,  357,  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  Circuit  carefully 
set  forth  the  requirements  for  a  comparative  decision  by  the  Commission. 
There  the  Court  said:  — ^ 

3874  "  ...  In  respect  to  comparative  decisions,  these  are  the 

essentials:  (1)  The  bases  or  reasons  for  the  final  conclusion 
must  be  clearly  stated.  (2)  That  conclusion  must  be  a  rational 
result  from  the  findings  of  ultimate  facts,  and  those  findings  must 
be  sufficient  in  number  and  substance  to  support  the  conclusion. 

(3)  The  ultimate  facts  as  found  must  appear  as  rational  infer¬ 
ences  from  the  findings  of  basic  facts.  (4)  The  findings  of  the 
basic  facts  must  be  supported  by  substantial  evidence.  (5)  Find¬ 
ings  must  be  made  in  respect  to  every  difference,  except  those 
which  are  frivolous  or  wholly  unsubstantial,  between  the  applicants 
indicated  by  the  evidence  and  advanced  by  one  of  the  parties  as 
effective.  (6)  The  final  conclusion  must  be  upon  a  composite 
consideration  of  the  findings  as  to  the  several  differences,  pro 
and  con  each  applicant. 

1/  A  footnote  citing  a  previous  footnote  which  cited  cases  is  omitted 
in  the  quotation  from  the  Court's  decision. 
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MThe  first  four  of  these  essentials  are  established  requi¬ 
sites  of  Commission  decisions.  The  progress  to  a  valid  conclu¬ 
sion,  as  long -since  established  by  the  cases,  is:  to  receive  the 
evidence;  then  to  make  from  the  evidence  findings  of  basic  facts, 
then  to  make,  by  inference  from  the  basic  facts,  findings  of  the 
ultimate  facts  which  are  requisite  to  decision;  then  to  draw  a  final 
conclusion  by  the  application  of  the  statutory  criterion  to  the  ulti¬ 
mate  facts.  The  last  two  essentials  above  stated  —  (5)  and  (6)  — 
are  made  necessary  by  the  peculiar  characteristics  of  a  compara¬ 
tive  determination.  The  Commission  cannot  ignore  a  material 
difference  between  two  applicants  and  make  findings  in  respect  to 
selected  characteristics  only.  Neither  can  it  base  its  conclusion 
upon  a  selection  from  among  its  findings  of  differences  and  ignore 
all  other  findings.  It  must  take  into  account  all  the  characteristics 
which  indicate  differences,  and  reach  an  over-all  relative  deter¬ 
mination  upon  an  evaluation  of  all  factors,  conflicting  in  many 
cases.  .  .  . " 

In  the  instant  case  it  is  submitted  that  the  issues  of  financial 
qualifications  and  comparative  financial  qualifications  cannot  be  con¬ 
sidered  as  frivolous  or  wholly  unsubstantial  and  the  petitioner  certainly 
advances  the  question  of  the  difference  in  financial  qualifications  between 
the  applicants  as  a  matter  which  must  be  considered  as  effective  and  to 
be  taken  into  consideration  in  the  Commission’s  final  determination  of 
this  case. 

WHEREFORE,  Petitioner  prays: 

(1)  That  the  issue  of  financial  qualifications  set  forth  as  No. 

1  in  the  Commission's  Order  of  August  25,  1953,  as  respects  petitioner 
only  be  deleted. 

(2)  That  the  issues  in  this  proceeding  be  enlarged  to  include 
the  following: 

(A)  To  determine  whether  the  applicants  are  financially 
qualified  to  construct,  own  and  operate  the  television  sta¬ 
tions  proposed  by  them  in  the  manner  proposed. 
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3875  (B)  To  determine  on  a  comparative  basis  which  of  the  two 

applicants  is  better  financially  qualified  to  construct,  main¬ 
tain  and  operate  the  television  station  proposed  by  it  in  the 
manner  proposed. 

(C)  To  determine  on  a  comparative  basis  which  of  the 
operations  proposed  in  the  above-entitled  applications 
would  better  serve  the  public  interest,  convenience  and 
necessity  in  the  light  of  the  record  made  with  respect  to 
Issues  (A)  and  (B)  set  forth  above. 

Respectfully  submitted, 

KARM,  The  George  Harm  Station 

By  Karl  A .  Smith  (signed) 

HOGAN  AND  HARTSON 
♦  *  * 

Its  Attorneys 

September  15,  1953 
(Certificate  of  Service) 


3899  [  FCC  Nov.  5,  1953] 

SUPPLEMENTAL  PETITION  TO  MODIFY  AND 
ENLARGE  ISSUES 

Now  comes  KARM,  The  George  Harm  Station  (hereinafter  "KARM"), 
applicant  in  the  above  entitled  proceeding,  and  represents  to  the  Com¬ 
mission  as  follows: 

1.  No  action  has  been  taken  by  the  Commission  on  the  "Petition 
to  Modify  and  Enlarge  Issues"  filed  by  KARM  on  September  15,  1953. 

2.  Since  the  filing  of  said  Petition  on  September  15,  1953,  amend¬ 
ments  to  the  KARM  application  received  and  ordered  filed  on  the  22d  day 
of  September,  1953,  and  20th  day  of  October,  1953,  have  eliminated  all 
possible  questions  concerning  the  financial  details  of  the  construction  and 
initial  operation  of  the  station  proposed  by  it.  These  amendments  show 
that  subject  only  to  usual  banking  practices  the  Bank  of  America  has 
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set  aside  a  fund  of  $750,000  upon  which  KARM  is  now  paying  interest, 
and  which  is  available  to  KARM  if  and  when  needed  for  the  construction 
and  initial  operation  of  the  station  proposed  by  it;  that  the  General 
Electric  Company  has  agreed  to  make  available  to  KARM  an  equipment 
loan  in  the  sum  of  $413,  583;  and  that  KARM  already  has  available  to  it 
and  in  hand  $138, 224  in  cash  and  government  bonds  available  for  use  in 
the  construction  and  initial  operation  of  its  proposed  station.  Said 
amendments  further  disclose  that  with  the  equipment  loan  of  $413,  583 
above  referred  to,  together  with  the  cash  and  bonds  now  on  hand, 

KARM  will  be  required  to  utilize  only  $300,000  of  the  $750,000  avail¬ 
able  to  it  from  the  Bank  of  America  for  the  purpose  of  constructing  the 
3900  station  proposed  by  it,  and  still  have  a  cash  balance  of  $46, 232  on 
hand  when  construction  is  complete;  that  the  remaining  $450, 000  from 
the  Bank  of  America  fund  will  continue  to  be  available  to  KARM  for  con¬ 
tingencies  of  either  construction  or  initial  operation,  thus  giving  it  a 
more  than  sufficient  financial  elasticity  to  meet  any  adverse  changes 
in  TV  or  AM  operations,  as  well  as  any  increased  costs  which  might  ac¬ 
crue  in  TV  construction  or  operation  above  and  beyond  estimates  now 
made. 

3.  Also,  since  the  filing  of  said  Petition  on  September  15,  1953, 
hearing  conferences  have  been  held  before  the  Hearing  Examiner,  at 
which  all  parties  have  participated.  The  first  of  these  conferences  was 
held  on  September  28,  1953,  as  a  result  of  which  the  Hearing  Examiner 
on  October  9,  1953  issued  an  Order  controlling  the  further  conduct  of 
the  hearing  and  providing,  among  other  things,  for  an  exchange  of  exhi¬ 
bits  by  the  parties  on  October  19,  1953,  an  exchange  of  drafts  of  pro¬ 
posed  stipulation  and  points  of  alleged  preference  and  alleged  deficien¬ 
cies  on  October  28,  1953,  a  further  conference  in  accordance  with  the 
provisions  of  Section  1. 841  of  the  Commission's  Rules  on  November  2, 
1953,  and  the  start  of  taking  of  testimony  on  November  16,  1953.  All 
of  the  procedural  steps  provided  for  in  the  Examiner's  Order  of  October 
9,  1953  have  now  been  taken  or  are  in  progress,  save  and  except  the 
start  of  taking  of  testimony  now  scheduled  for  November  16,  1953. 
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4.  As  a  result  of  disclosures  made  at  hearing  conferences  already 
held  and  the  exhibits  exchanged  by  the  parties,  it  now  appears  that  the 
financial  ability  of  California  Inland  Broadcasting  Company  (hereinafter 
ftKFREM)  to  construct  and  operate  the  television  station  proposed  by  it 

is  conjectural  in  the  extreme;  that  that  corporation  and  its  stockholders 
will  be  required  not  only  to  borrow  to  their  full  capacity,  but  to  depend 
upon  a  substantial  amount  of  net  revenue  from  AM  operations  to  meet 
both  its  original  and  continuing  obligations.  Among  other  things,  it  has 
3901  been  shown  that  net  cash  profits  from  AM  and  FM  operations  in 
a  sum  in  excess  of  $240,000  will  be  necessary  to  construct  the  proposed 
TV  station,  and  that  a  minimum  of  $140,000  in  cash  profits  from  proposed 
TV  operations  will  be  necessary  to  meet  payments  on  continuing  obliga¬ 
tions.  Such  a  plan,  even  if  originally  adequate,  which  we  deny,  will 
provide  no  financial  elasticity  to  accommodate  any  adverse  change  in 
either  TV  or  AM  operation  or  any  increased  costs  incident  to  either 
TV  construction  or  operation. 

5.  As  further  bearing  upon  the  financial  ability  of  KFRE  and  its 
present  stockholders  to  carry  out  the  financial  commitments  involved 
in  this  proceeding,  are  other  facts  and  circumstances  which  have  come 
to  the  knowledge  and  attention  of  KARM  since  the  filing  of  its  original 
Petition.  These  relate  to  the  redemption  and  cancellation,  in  1952, 

15,000  shares  of  the  capital  stock  of  KFRE  formerly  owned  by  J.  E. 
Rodman  at  a  purchase  price  of  $360, 000.  This  transaction  had  the  ef- 
rect  of  transferring  control  of  that  corporation  from  said  J.  E.  Rodman 
to  Paul  R.  Bartlett  and  William  C.  Crossland,  present  principal  stock¬ 
holders  of  said  corporation,  and  the  sum  involved  appears  to  have  been 
derived,  in  part,  from  the  surplus  of  that  corporation.  Questions  are 
presented  under  Section  115  (g)  of  the  Internal  Revenue  Code  which,  if 
resolved  against  the  parties  participant,  would  substantially  and  ad¬ 
versely  effect  the  financial  ability  of  KFRE  and  its  stockholders  to  carry 
out  the  proposal  made  in  this  proceeding. 

6.  At  a  second  hearing  conference  held  on  November  2,  1953,  the 
Hearing  Examiner  ruled  that  under  the  issues  as  now  fixed  by  the 
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Commission  in  its  Order  of  August  25,  1953,  designating  the  above  en¬ 
titled  application  for  hearing  and  fixing  the  issues  governing  said  hear¬ 
ing,  he  would  be  required,  in  the  taking  of  evidence  fixed  for  November 
16,  1953,  as  aforesaid,  to  exclude  all  evidence  concerning  the  financial 
ability  of  KFRE  to  carry  out  the  proposals  made  by  it  in  the  instant  pro- 
3902  ceeding.  — ^  Said  Examiner  indicated  that  certain  decisions  of  the 

Commission  rendered  since  the  filing  of  our  original  Petition  on  September 

2/ 

15,  1953  would  make  necessary  this  result.  - 

7.  At  a  third  hearing  conference  held  on  November  4,  1953  the 
Hearing  Examiner  indicated  and  ruled  that  at  the  taking  of  testimony  on 
November  16,  1953  evidence  concerning  the  ability  of  KFRE  to  carry  out 
the  proposals  made  by  it  with  the  funds  available  to  it  would  be  permit¬ 
ted,  but  that  he  was  foreclosed  by  Commission  policy,  as  established 

in  the  decisions  referred  to  in  paragraph  6  hereof,  from  permitting  any 
evidence  concerning  the  actual  availability  to  KFRE  of  funds  which  it  now 
claims  as  in  hand  or  ultimately  available  to  it. 

8.  As  pointed  out  in  our  original  Petition  to  which  this  Supplement 
is  addressed,  the  financial  qualifications  of  an  applicant  for  an  instru¬ 
ment  of  authorization  is  a  statutory  requirement  and  one  which  the 
Commission  cannot  waive.  Moreover,  the  relative  financial  resources 
and  capabilities  of  competitive  applicants  are  issues  which  cannot  be 
put  aside  or  lightly  dealt  with  in  any  comparative  hearing  such  as  the 
present  (Johnson  Broadcasting  Company  v.  Federal  Communications 
Commission.  175  F2d  351,  357).  To  prevent  proper  inquiry  into  factual 

1/  The  Hearing  Examiner  at  the  November  2,  1953  hearing  conference, 
page  95,  made  the  following  ruling: 

’’The  Presiding  Officer:  It  is  my  ruling,  then,  that  as  of  the 
present  moment  I  am  bound  by  Commission  policy,  namely, 
that  unless  and  until  that  issue,  namely,  the  financial  issue 
is  put  in  hearing  by  a  Commission  modification  of  the  hearing 
order,  the  question  of  finances  as  such  is  not  in  issue.  ” 

2/  South  Central  Broadcasting  Corporation,  Docket  No.  10461,  October 
7,  1953;  The  Brush-Moore  Industries,  Inc.,  Docket  No.  10272,  October 
15,  1953. 


situations  which  relate  to  and  govern  financial  qualifications  would  thus 
not  only  constitute  violation  of  the  Commission’s  statutory  duty,  but  of 
procedural  due  process  as  well. 

3903  9.  The  reasons  which  support  our  original  request  for  modifi¬ 

cation  and  enlargement  of  the  issues  not  only  continue  to  exist  but  have 
been  further  established  and  made  manifest  by  the  procedural  steps 
taken  and  disclosures  made  to  date.  KARM  is  convinced  that  it  cannot 
properly  proceed  with  the  taking  of  testimony  on  November  16,  1953 
unless  and  until  the  issues  to  be  tried  and  determined  in  this  proceed¬ 
ing  have  been  clearly  prescribed  and  fixed,  and  that  it  cannot  properly 
present  its  case  at  any  time  in  the  manner  required  by  law  unless  and 
until  the  issues  are  enlarged  in  the  manner  originally  requested  by  it  in 
its  said  Petition  of  September  15,  1953. 

WHEREFORE,  THE  PREMISES  CONSIDERED,  KARM  prays: 

1.  That  the  issue  of  financial  qualifications  set  forth  as  No. 

1  in  the  Commission’s  Order  of  August  25,  1953  as  respects  KARM  only 
be  deleted. 

2.  That  the  issues  in  this  proceeding  to  be  enlarged  to  include 
the  following: 

(a)  To  determine  whether  the  applicants  are  financially 
qualified  to  construct,  own  and  operate  the  television  stations 
proposed  by  them  in  the  manner  proposed; 

(b)  To  determine  on  a  comparative  basis  which  of  the  two 
applicants  is  better  financially  qualified  to  construct,  maintain 
and  operate  the  television  station  proposed  by  it  in  the  manner 
proposed; 

(c)  To  determine  on  a  comparative  basis  which  of  the 
operations  proposed  in  the  above  entitled  applications  would  bet¬ 
ter  serve  public  interest,  convenience  and  necessity  in  the  light 
of  the  record  made  with  respect  to  issues  (a)  and  (b)  set  forth 
above. 
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3904  3.  That  the  relief  herein  requested  be  granted  at  the  earliest 

practicable  date,  and  as  long  before  the  taking  of  evidence  now  sched¬ 
uled  for  November  16,  1953  as  possible. 

Respectfully  submitted, 

KARM,  The  George  Harm  Station 

By:  Karl  A.  Smith  (signed) 

Hogan  and  Hartson 
*  *  *  * 

Its  Attorneys 

November  5,  1953 
(Certificate  of  Service) 


3905  [Second  Order  Controlling  Conduct  of  Hearing,  (November  5, 

1953),  Record  pages  3905-3912,  also  appears  at  Record  pages 
547-554  and  has  been  printed  at  Joint  Appendix  pages  25-34, 
supra.  ] 


3913  [FCCNov.  13,  1953] 

OPPOSITION  TO  SUPPLEMENTAL  PETITION 

TO  MODIFY  AND  ENLARGE  ISSUES 
♦  *  *  *  *  *  * 

3919  KARM  estimated  cash  receipts  from  the  first  year  of  its  televi¬ 
sion  operation  of  $811,967  and  cash  expenditures  (exclusive  of  depre¬ 
ciation  and  interest  payments)  of  $666,752,  resulting  in  a  cash  operating 
392gr°fit  of  $145, 215.  California  Inland  estimated  cash  revenue  from  tele¬ 
vision  operations  at  $820, 858  and  cash  expenditures  on  account  of 
television  operations  (exclusive  of  depreciation  and  interest  payments) 
of  $673,716,  resulting  in  a  cash  operating  profit  of  $146,342.  Since 
the  estimated  cash  operating  profit  from  the  proposed  television  opera¬ 
tions  of  the  two  applicants  are  within  1%  of  each  other,  it  is  submitted 


114 


that  KARM  cannot  logic ially  rely  upon  the  unreasonableness  of  the  esti¬ 
mate  of  California  Inland. 

♦  *  *  *  -  *  *  * 


3930  [FCCNov.  16,  1953] 

REPLY  TO  OPPOSITION  TO  SUPPLEMENTAL 
PETITION  TO  MODIFY  AND  ENLARGE  ISSUES 

KARM,  The  George  Harm  Station  (hereinafter  KARM)  hereby  re¬ 
plies  to  the  "opposition"  of  California  Inland  Broadcasting  Company 
(hereinafter  KFRE)  to  the  Supplemental  Petition  to  Modify  and  Enlarge 
Issues  filed  by  it  on  November  5,  1953,  and  represents  to  the  Commis¬ 
sion  as  follows: 

1.  The  above -entitled  petition  involves  two  mutually  exclusive 
applications  for  authority  to  construct  a  commercial  television  broad¬ 
cast  station  to  operate  on  VHF  Channel  12  at  Fresno,  California.  Under 
Section  309  of  the  Communications  Act  as  construed  and  applied  in  the 
Ashbackercase(Ashbacker  Radio  Co,  v.  F.  C.  C. ,  326  U.S.  327)  com¬ 
parative  hearings  on  such  applications  are  required.  Moreover,  the  pro 
cedure  to  be  employed  in  such  comparative  hearings  is  defined  and 
prescribed  in  the  Johnson  case  (Johnson  Broadcasting  Company  v. 

F.  C.  C. ,  175  F.  2d  351). 

2.  In  the  supplemental  petition  filed  by  KARM  on  November  5, 
1953,  it  was  alleged  (Para.  4)  that  as  a  result  of  disclosures  at  heai'ing 
conferences  already  held  and  exhibits  exchanged  it  now  appears  that  the 
financial  ability  of  KFRE  to  construct  and  operate  the  television  station 
proposed  by  it  will  depend,  among  other  things,  upon  net  cash  profits 
from  AM  and  FM  operations  in  a  sum  in  excess  of  $240,000. 00  and  a 

3931  minimum  of  $140,000.00  in  net  cash  profits  from  proposed  TV 
operations.  KARM  then  alleged  and  now  reasserts  that  such  a  plan, 
even  if  originally  adequate,  will  provide  no  financial  elasticity  to  ac¬ 
commodate  any  adverse  change  in  either  TV  or  AM  operation  or  any 
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increased  cost  incident  to  TV  construction.  KARM  now  further  alleges 
that  said  funds  will  not  be  available  from  the  sources  indicated  and  that 
disclosures  already  made  in  the  exhibits  exchanged  disclose  that  said 
sums,  if  available,  will  not  be  sufficient  adequately  and  properly  to 
carry  out  the  proposal  made  in  this  proceeding. 

3.  There  are  now  six  AM  broadcast  stations  located  in  Fresno, 
California,  namely,  KARM  owned  by  your  petitioner,  KFRE  owned  by 
California  Inland  Broadcasting  Company,  and  KMJ  ,  KYNO,  KGST  and 
KMAK  owned  by  others.  In  addition  there  are  two  television  stations 
now  in  operation  in  said  city,  namely,  KMJ -TV  owned  and  operated  by 
McClatchy  Broadcasting  Company  and  KJEO  owned  by  J.  E.  O'Neill. 

In  addition  a  construction  permit  for  an  additional  station  (KCAF)  was 
granted  to  John  Poole  Broadcasting  Company  on  August  12,  1953,  which 
is  now  under  construction  and  will  soon  be  in  operation. 

4.  The  metropolitan  area  of  Fresno,  California,  has  a  population 
of  approximately  100, 000.  It  is  a  matter  of  common  knowledge  that  there 
are  limitations  upon  the  number  of  AM  broadcast  stations  and  TV  broad¬ 
cast  stations  which  can  operate  profitably  in  any  such  area.  Moreover, 
it  is  a  matter  of  common  knowledge  that  a  newcomer  in  any  competitive 
field  already  occupied  by  others  will  encounter  handicaps  to  immediate 
profitable  operations  and  that  where,  as  here,  three  television  broad¬ 
cast  stations  will  be  in  operation  for  substantial  periods  of  time  before 
any  station  can  be  constructed  to  operate  on  VHF  Channel  12,  the 
successful  applicant  for  such  channel  will  encounter  such  handicaps  due 

3932  to  existing  contracts  for  talent,  for  other  program  material  and  for 
station  use. 

5.  The  sum  of  approximately  $240,000. 00  which  KFRE  expects 
to  realize  from  the  profitable  operation  of  its  AM  station  during  the 
period  September  30, 1953,  to  September  30,  1955,  as  well  as  the  ap¬ 
proximate  $140,000.00  which  it  expects  to  realize  during  the  same  period 
of  time  from  the  operation  of  the  television  station  proposed  by  it  are 
necessary  to  carry  out  the  proposals  made  by  it  in  the  above -entitled 

'  proceeding.  KARM  denies  that  any  such  sums  can  and  will  be  available 


116 


from  the  sources  indicated  during  the  period  in  question  and  that  such 
sums,  even  if  available,  will  be  sufficient  to  permit  KFRE  adequately 
and  properly  to  carry  out  the  proposals  made  by  it  in  this  proceeding. 
KARM  further  alleges  that,  if  given  an  opportunity  so  to  do,  it  will 
offer  substantial  evidence  to  that  effect. 

6.  The  Commission  finding  that  KFRE  is  financially  able  to  carry 
out  the  proposals  made  by  it  is  an  ex  parte  and  not  a  comparative  finding 
and  one  which  cannot  be  binding  against  KARM  in  the  comparative  hear¬ 
ing  now  in  progress.  Any  statements  or  findings  made  by  the  Commis¬ 
sion  in  other  proceedings  dealing  with  out  factual  situations  likewise 
have  no  application  here.  To  attempt  the  distinction  suggested  by  KFRE 
between  the  f ’availability”  and  "sufficiency”  of  funds  is  a  meaningless 
play  on  words  when,  as  here,  KFRE  depends  upon  stated  sums  from 
denied  and  at  best  uncertain  sources. 

7.  KARM  reasserts  the  proposition  that  the  financial  qualifications 
of  an  applicant  for  an  instrument  of  authorization  is  a  statutory  require¬ 
ment  and  one  which  the  Commission  cannot  waive;  it  reasserts  that  the 
relative  financial  resources  and  qualifications  of  competitive  applicants 
cannot  be  put  aside  or  lightly  dealt  with  in  a  comparative  hearing  such 

3933  as  the  present  under  the  rule  of  the  Ashbacker  and  Johnson  cases, 
supra;  it  reasserts  its  willingness  and  ability  to  meet  any  comparative 
showing  made  by  KFRE  upon  any  issues  prescribed  by  the  Commission 
which  are  pertinent  to  its  qualifications  under  the  law  to  become  the 
holder  of  the  instrument  of  authorization  for  which  it  has  made  applica¬ 
tion;  and  it  reasserts  its  conviction  that  it  cannot  properly  proceed  with 
the  taking  of  testimony  on  November  16,  1953,  because  the  issues  to  be 
tried  and  determined  in  this  proceeding  have  not  been  properly  prescribed 
and  fixed  and  that  it  cannot  properly  present  its  case  at  any  time  in  the 
manner  required  by  law  unless  and  until  the  issues  are  enlarged  in  the 
manner  originally  requested  by  it  in  its  original  petition  of  September 
15,  1953,  and  again  requested  in  its  supplemental  petition  of  November 
5,  1953. 

WHEREFORE,  the  premises  considered,  KARM  prays: 
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1.  That  the  prayer  contained  in  its  original  petition  of  September 
15,  1953,  and  restated  in  its  supplemental  petition  of  November  5,  1953, 
be  granted. 

2.  That  the  relief  herein  requested  be  granted  at  the  earliest 
practicable  date  so  that  the  hearing  now  in  progress  need  not  be  inter¬ 
rupted  or  its  progress  delayed. 

Respectfully  submitted, 

KARM,  The  George  Harm  Station 

By  Karl  A .  Smith 

Hogan  &  Hartson 
*  *  *  * 

Its  Attorneys 

November  16,  1953. 

(Certificate  of  Service) 


3954  ORDER 

At  a  session  of  the  Federal  Communications  Commission  held  at 
its  offices  in  Washington,  D.C.  on  the  24th  day  of  February,  1954; 

The  Commission  having  under  consideration  a  number  of  pleadings^ 
•concerning  (1)  a  request  by  KARM,  The  George  Harm  Station  that  the 
Commission  delete  Issue  No.  1,  concerning  the  financial  qualifications 
of  the  petitioner,  from  its  Order  of  August  20,  1953,  released  August 
25,  1953,  designating  the  above -entitled  applications  for  hearing;  and 
(2)  a  request  to  enlarge  the  issues  to  include  an  issue  as  to  the  financial 


1/  The  pleadings  filed  in  this  matter  are  as  follows:  Petition  to  Modify 
and  Enlarge  Issues,  filed  on  September  15,  1953,  by  KARM,  The  George 
Harm  Station;  Opposition  of  Broadcast  Bureau  to  Petition  filed  on  Sep¬ 
tember  23,  1953;  Opposition  to  Petition  filed  on  September  25,  1953  by 
California  Inland  Broadcasting  Company;  Supplemental  Petition  to  Modi¬ 
fy  and  Enlarge  Issues  filed  on  November  5,  1953  by  KARM;  Opposition 
to  Supplemental  Petition  filed  on  November  13,  1953  by  California  In¬ 
land  Broadcasting  Company;  Reply  to  Opposition  to  Supplemental  Petition 
filed  by  KARM  on  November  16,  1953;  and  Opposition  of  Broadcast  Bureau 
to  Supplemental  Petition  filed  on  November  16,  1953. 


118 


qualifications  of  both  applicants  to  construct,  own  and  operate  a  proposed 
television  station,  and  to  permit  a  comparison  to  be  made  between  the 
applicants  upon  their  respective  financial  qualifications; 

IT  APPEARING,  That  the  Commission,  in  its  Order  of  August  20, 
1953,  designating  the  above -entitled  applications  for  hearing,  included 
an  issue  concerning  the  financial  qualifications  of  KARM,  The  George 
Harm  Station  to  construct,  own  and  operate  its  proposed  television  sta¬ 
tion;  and 

IT  FURTHER  APPEARING,  That  the  questions  raised  in  the  Com¬ 
missions  prehearing  letter  dated  August  12,  1953,  and  with  which  the 
financial  issue  in  this  proceeding  is  concerned,  have  been  resolved  by 
petitioner’s  amendment  filed  on  August  20,  1953,  the  same  date  when 
the  Commission  issued  its  hearing  order  in  this  proceeding,  which  dis¬ 
closed  the  following  changes:  (1)  included  original  and  signed  copies 
of  a  letter  of  credit  dated  August  10,  1953  from  the  Bank  of  America 
agreeing  to  extend  KARM  a  loan  of  $750,000;  (2)  an  amended  balance 
sheet  to  specify  cash  in  lieu  of  notes  receivable;  and  (3)  a  letter  from 
General  Electric  Company,  dated  August  18,  1953,  expressing  a  willing- 
3955  ness  to  sell  KARM  $500,000  worth  of  equipment  on  deferred  pay¬ 
ment  terms;  and  that  the  Commission  is  now  satisfied  that  KARM  is  fi¬ 
nancially  qualified;  and 

IT  FURTHER  APPEARING,  That  petitioner  requests  that  the  issues 
in  the  Commission’s  Order  of  August  20,  1953,  designating  the  above- 
entitled  applications  for  hearing  be  enlarged  to  include  issues  to  deter¬ 
mine  the  financial  qualifications  of  the  applicants,  and  to  permit  a  com¬ 
parison  to  be  made  between  the  applicants  upon  their  respective  financial 
qualifications;  and 

IT  FURTHER  APPEARING,  That  the  Commission  has  made  an 
initial  determination  that  California  Inland  Broadcasting  Company  is 
financially  qualified  to  construct,  own  and  operate  a  television  station; 
that  no  convincing  showing  has  been  made  by  the  petitioner  to  question 
the  financial  qualifications  of  California;  that  the  petitioner  has  furnished 
no  impelling  reason  for  the  departure  by  the  Commission  from  its  policy 
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against  permitting  financial  qualifications  to  be  considered  as  a  basis 
of  comparison;  and 

IT  FURTHER  APPEARING,  That  the  Commission  has  permitted 
the  Hearing  Examiner,  upon  a  reasonable  showing,  to  enlarge  the  issues, 
on  his  own  motion  or  on  petition  of  a  party  to  the  proceeding,  and  upon 
sufficient  allegations  of  facts  in  support  thereof,  so  as  to  determine  whe¬ 
ther  funds  available  to  an  applicant  will  be  sufficient  to  effectuate  its 
proposals  in  accordance  with  the  procedure  outlined  in  the  Commission’s 
Memorandum  Opinion  and  Order  In  re  South  Central  Broadcasting  Com¬ 
pany,  8  RR  1035; 

IT  IS  ORDERED,  That  the  request  by  HARM,  The  George  Harm 
Station  for  deletion  of  Issue  No.  1  IS  GRANTED,  and  that  the  Commis¬ 
sion’s  Order  of  August  20,  1953,  designating  for  hearing  the  above - 
entitled  application  IS  MODIFIED  BY  deletion  of  Issue  No.  1;  and 

IT  IS  FURTHER  ORDERED,  That  the  request  of  KARM,  The  George 
Harm  Station  to  enlarge  the  issues  IS  DENIED;  and 

IT  IS  FURTHER  ORDERED,  That  the  issues  in  the  above-entitled 
proceeding  may  be  enlarged  by  the  Examiner,  on  his  own  motion  or  on 
petition  properly  filed  by  a  party  to  the  proceeding  and  upon  sufficient 
allegations  of  fact  in  support  thereof,  by  the  addition  of  the  following  is¬ 
sue: 

To  determine  whether  the  funds  available  to  the  applicants  will 
give  reasonable  assurance  that  the  proposals  set  forth  in  the 
applications  will  be  effectuated. 

FEDERAL  COMMUNICATIONS  COMMISSION 

/s/  Mary  Jane  Morris 
Secretary 


Released:  February  25,  1954. 
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3956  [FCCMar.  2,  1954] 

PETITION  FOR  RECONSIDERATION  OF  COMMISSION 
ORDER  REFUSING  TO  MODIFY  AND  ENLARGE  ISSUES 
KARM,  The  George  Harm  Station,  (hereinafter  KARM)  hereby 
requests  the  Commission  to  reconsider  its  order  of  February  24,  1954 
refusing  to  modify  and  enlarge  the  issues  in  the  above  entitled  proceed- 

i 

ing  in  the  manner  requested  in  its  petitions  of  September  15  and  Novem¬ 
ber  5,  1953,  and  represents  to  the  Commission  as  follows: 

1.  The  above  entitled  proceeding  involves  two  mutually  exclusive 
applications  for  authority  to  construct  a  commercial  television  broad¬ 
cast  station  to  operate  on  VHF  Channel  12  at  Fresno,  California,  one 
being  filed  by  KARM  and  the  other  by  California  Inland  Broadcasting 
Company  (hereinafter  KFRE.) 

2.  By  its  order  of  August  20,  1953  the  Commission,  after  having 
made  an  ex  parte  examination  of  the  applications  filed  by  said  parties, 
and  of  the  material  submitted  by  them  pursuant  to  the  notices  under  Sec¬ 
tion  309  (b)  of  the  Act,  found  and  determined  that  KFRE  "is  legally, 

financially  and  technically  qualified  to  construct,  own  and  operate  a 

: 

television  broadcast  station;"  and  that  KARM  "is  legally  and  technically 
qualified  to  construct,  own  and  operate  a  broadcast  station;".  After 
noting  the  mutually  exclusive  character  of  said  applications,  the  Com¬ 
mission  designated  them  for  hearing  upon  the  following  issues: 

3957  "1.  To  determine  whether  KARM,  The  George  Harm  Station, 
is  financially  qualified  to  construct, ;  own  and  operate  its  proposed 
television  broadcast  station. 

"2.  To  determine  on  a  comparative  basis  which  of  the  op¬ 
erations  proposed  in  the  above-entitled  applications  would  better 
serve  the  public  interest,  convenience  and  necessity  in  the  light 
of  the  record  made  with  respect  to  the  significant  differences  be¬ 
tween  the  applications  as  to: 

"(a)  The  background  and  experience  of  each  of  the 
above-named  applicants  having  a  bearing  on  its  ability  to 
own  and  operate  the  proposed  television  station. 
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"(b)  The  proposals  of  each  of  the  above-named  appli¬ 
cants  with  respect  to  the  management  and  operation  of  the 
proposed  station. 

"(c)  The  programming  service  proposed  in  each  of  the 
above -entitled  applications. " 

3.  By  petition  dated  September  15,  1953,  as  supplemented  by  fur¬ 
ther  petition  filed  on  November  5,  1953,  KARM  requested  the  Commis¬ 
sion,  on  the  basis  of  the  information  then  before  it  and  the  facts  alleged 
in  said  petitions,  to  issue  an  order  deleting  Issue  No.  1  in  its  said  order 
of  August  20,  1953,  and  to  modify  and  enlarge  said  issues  to  include  the 
following: 

"(A)  To  determine  whether  the  applicants  are  finan¬ 
cially  qualified  to  construct,  own  and  operate  the  television 
stations  proposed  by  them  in  the  manner  proposed. 

"(B)  To  determine  on  a  comparative  basis  which  of 
the  two  applicants  is  better  financially  qualified  to  construct, 
maintain  and  operate  the  television  station  proposed  by  it 
in  the  manner  proposed. 

"(C)  To  determine  on  a  comparative  basis  which  of 
the  operations  proposed  in  the  above -entitled  applications 
would  better  serve  the  public  interest,  convenience  and 
necessity  in  the  light  of  the  record  made  with  respect  to 
Issues  (A)  and  (B)  set  forth  above. " 

4.  Subsequent  to  the  filing  of  said  petitions  and  prior  to  the  Com¬ 
missions  ruling  thereon  (February  24, 1954)  on,  to  wit,  November  16, 
1953,  hearings  were  commenced  in  Washington,  D.C.  on  the  issues 

3958  specified  in  the  Commission’s  said  order  of  August  20,  1953. 
During  the  course  of  said  hearings  and  by  depositions  taken  in  Fresno, 
California,  evidence  was  submitted  by  the  parties  upon  all  issues  set 
forth  in  the  Commission’s  said  order  of  August  20,  1953,  including  the 
financial  qualifications  of  KARM  to  construct  and  operate  the  station 
proposed  by  it.  Said  hearings  have  now  been  concluded  and  the  record 
closed  by  the  Hearing  Examiner,  subject  only  to  the  Commission’s 
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determination  of  whether  or  not  the  Commission’s  said  order  of  August 
20,  1953  should  be  modified  and  enlarged  in  the  manner  specified  in 
paragraph  3  hereof  and  requested  in  its  said  petitions  of  September  15 
and  November  5,  1953. 

5.  During  the  course  of  said  hearings  the  Hearing  Examiner,  pur¬ 
suant  to  the  Commission’s  Opinion  and  Order  in  Re:  South  Central  Broad 
casting  Company,  9  R.R.  1035,  held  and  determined  that  under  the  is¬ 
sues  set  forth  in  said  order  of  August  20,  1953,  evidence  could  not  be 
received  concerning  the  financial  qualifications  of  KFRE  to  construct, 
own  and  operate  the  station  proposed  by  it  --  such  question  having  been 
the  subject  of  an  ex  parte  determination  by  the  Commission  on  August 
20,  1953.  The  Hearing  Examiner  did  hold  and  determine  that  evidence 
could  be  submitted  by  either  or  both  parties  on  the  issues  suggested 

in  the  South  Central  Case  supra,  and  referred  to  again  in  the  Commis¬ 
sion’s  order  of  February  24,  1954,  namely, 

’To  determine  whether  the  funds  available  to  the  applicants 
will  give  reasonable  assurance  that  the  proposal  set  forth  in 
the  applications  will  be  effectuated.  ” 

6.  The  Commission’s  decision  of  February  24,  1954,  reconsider¬ 
ation  of  which  is  hereby  requested,  is  contrary  to  law  for  each  of  the 
following  reasons: 

a.  It  denied  KARM  the  right  to  ’’a  full  hearing”  as  required 
by  Section  309  (b)  of  the  Communications  Act,  as  amended. 

b.  It  disregards  and  violates  the  rule  of  the  Ashbacker  case 
(Ashbacker  Radio  Co.  v.  F.  C.  C. ,  326  U.S.  327),  which  makes 

3959  comparative  hearings  mandatory  on  mutually  exclusive  applica¬ 
tions. 

c.  It  disregards  and  violates  the  rule  of  the  Johnson  Case 
(Johnson  Broadcasting  Company  v.  F.  C.  C. ,  175  F.  2d  351),  which 
requires  that  in  comparative  hearings  on  mutually  exclusive  appli¬ 
cations  all  legitimate  and  proper  areas  of  difference  between  the 
competing  applicants  be  nade  the  basis  of  evidence,  findings  and 
ultimate  decision. 
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d.  It  disregards  and  dismisses  as  Mno  convincing  showing" 
substantial  factual  allegations  concerning  KFREfs  financial  re¬ 
quirements  and  its  inability  to  satisfy  them,  together  with  an  offer 
of  KARM  to  offer  substantial  evidence  to  that  effect  as  alleged  in 
KARM's  "Supplemental  Petition  to  Modify  and  Enlarge  Issues" 
filed  on  November  5,  1953  and  its  "Reply  to  Opposition  to  Sup¬ 
plemental  Petition  to  Modify  and  Enlarge  Issues"  filed  on  Novem¬ 
ber  16,  1953,  all  as  hereinafter  more  fully  appears. 

7.  In  both  KARM's  Supplemental  Petition  to  Modify  and  Enlarge 
Issues  and  its  Reply  to  KFRE's  Opposition  thereto,  it  was  alleged  that 
disclosures  made  at  hearing  conferences  already  held,  as  well  as  exhibits 
exchanged,  disclosed  that  the  financial  ability  of  KFRE  to  construct  and 
operate  the  television  station  proposed  by  it  depended  upon  net  cash  profits 
from  AM  and  FM  operations  in  a  sum  in  excess  of  $240,000  as  well  as 

a  minimum  of  $140,000  of  net  cash  profits  from  its  proposed  TV  opera¬ 
tions.  It  was  further  alleged  that  pursuant  to  the  financing  plan  proposed 
by  KFRE,  such  sums  must  be  realized  from  said  operations  during  the 
period  September  30,  1953  to  September  30,  1955.  Said  allegations  were 
not  and  cannot  be  contradicted  or  denied.  KARM  denied  that  any  such 
sums  can  and  will  be  available  from  the  sources  indicated  during  the 
period  in  question  and  that  such  sums,  even  if  available,  will  be  in¬ 
sufficient  to  permit  KFRE  adequately  and  properly  to  carry  out  the  pro¬ 
posals  made  by  it.  KARM  further  alleged  that  if  given  an  opportunity  so 
3960  to  do,  it  would  offer  substantial  evidence  to  that  effect. 

8.  KARM  further  alleged  in  the  documents  above  referred  to  that 
there  are  now  six  AM  broadcast  stations  located  in  Fresno,  California 
namely,  KFRE  owned  by  California  Inland  Broadcasting  Company,  KARM 
owned  by  your  petitioner  and  KMJ,  KYNO,  KGST  and  KMAK  owned  by 
others;  that  in  addition  thereto,  two  television  stations  were  then  in 
operation  in  said  city,  namely,  KMJ -TV  owned  and  operated  by  Mc- 
Clatchy  Broadcasting  Company  and  KJEO  owned  by  J.  E.  O'Neill;  that 

in  addition,  a  construction  permit  for  an  additional  station,  KCAF,  had 
been  granted  to  John  Poole  Broadcasting  Company  on  August  12,  1953 
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which  was  then  under  construction  and  would  soon  be  in  opera¬ 
tion. 

9.  KARM  further  alleged  that  the  metropolitan  area  of  Fresno, 
California  has  a  population  of  approximately  100, 000;  that  it  is  a  mat¬ 
ter  of  common  knowledge  that  there  are  limitations  upon  the  number  of 
AM  broadcast  stations  and  TV  broadcast  stations  which  can  operate 
profitably  in  any  such  area;  that  it  likewise  is  a  matter  of  common  knowl¬ 
edge  that  a  newcomer  in  any  competitive  field  already  occupied  by  others 
will  encounter  handicaps  to  immediate  profitable  operations;  and  that  where, 
as  in  Fresno,  three  television  stations  will  be  in  operation  for  substantial 
periods  of  time  before  any  station  can  be  constructed  to  operate  on  VHF 
Channel  12  the  successful  applicant  for  such  channel  will  encounter  seri- 
.  ous  handicaps  due  to  existing  contracts  for  talent,  for  other  program 
material  and  for  station  use. 

10.  KARM  now  alleges  that  since  the  filing  of  its  Supplemental 
Petition  (November  5,  1953)  and  its  Reply  to  KFRE's  Opposition  thereto 
(November  16,  1953),  operating  conditions  and  developments  in  the  Fresno 
area  have  been  such  as  clearly  to  demonstrate  and  make  manifest  the  in¬ 
ability  of  KFRE  to  realize  the  sums  required  by  it  within  the  time  and  in 
the  manner  proposed  by  it  for  the  purpose  of  constructing  and  operating 
a  television  broadcast  station  on  VHF  Channel  12. 

11.  Petitioner  alleges  that  there  are  now  and  have  been  for  some 

i 

time  three  television  broadcast  stations  operating  in  Fresno,  California 
3961  namely,  KMJ-TV,  KJEO  and  KCAF;  that  in  addition  thereto  Station 
KCOK-TV,  operating  in  Tulare,  California  immediately  adjacent  to 
Fresno,  relies  upon  the  Fresno  area  for  program  and  economic  support. 
That  petitioner  is  informed  and  upon  information  and  belief  alleges  that 
all  of  said  stations  are  now  incurring  substantial  operating  deficits  and 
will  continue  to  incur  such  deficits  for  an  indeterminate  period. 

12.  Petitioner  alleges  that  in  addition  to  the  economic  and  program 
requirements  of  the  television  stations  above  referred  to,  the  Fresno 
area  is  now  being  called  upon  economically  and  otherwise  to  support 

the  six  AM  broadcast  stations  heretofore  enumerated  and  now  operating 
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in  said  area;  that  petitioner  is  informed  and  upon  information  and  belief 
alleges  that  each  of  said  AM  broadcast  stations  has  suffered  a  substan¬ 
tial  diminution  in  its  operating  revenues  due,  at  least  in  part,  to  the 
operating  requirements  of  the  TV  stations  above  enumerated,  and  that 
such  decline  in  revenues  in  AM  operation  in  the  Fresno  area  will  con¬ 
tinue  for  an  indeterminate  period. 

13.  The  Commission's  finding  of  August  20,  1953  to  the  effect 
that  KFRE  is  financially  able  to  carry  out  the  proposals  made  by  it  is  an 
ex  parte  and  not  a  comparative  finding  and  one  which  cannot  be  binding 
against  KARM  in  this  proceeding.  Any  statements  or  findings  made  by  the 
Commission  in  other  proceedings  dealing  with  other  factual  situations 
have  no  application  here.  Any  attempt  to  distinguish  between  the  "avail¬ 
ability”  and  "sufficiency"  of  funds  is  a  meaningless  play  on  words  where, 
as  here,  KFRE  depends  upon  stated  sums  from  sources  which  can  and 
will  be  shown  to  be  unavailable  and  insufficient  by  evidence  concerning 
actual  operating  conditions  and  experience. 

14.  KARM  reasserts  the  proposition  that  the  financial  qualifica¬ 
tions  of  an  applicant  for  an  instrument  of  authorization  is  a  statutory  re¬ 
quirement  and  one  which  the  Commission  cannot  waive;  it  reasserts  the 
proposition  that  the  relative  financial  resources  and  qualifications  of 
competitive  applicants  cannot  be  put  aside  or  lightly  dealt  with  in  a 
comparative  hearing,  such  as  the  present,  under  the  standard  prescribed 
by  Section  309  (b)  of  the  Act  and  under  the  rule  of  the  Ashbacker  and 

3962  Johnson  cases,  supra;  it  reasserts  its  willingness  and  ability  to  meet 
any  issue  prescribed  by  the  Commission  which  is  pertinent  to  its  quali¬ 
fications  under  law  to  become  the  holder  of  the  instrument  of  authoriza¬ 
tion  for  which  it  has  made  application  and,  in  fact,  it  has  already  done 
so  in  the  record  which  has  now  been  made. 

15.  Petitioner  hereby  alleges  that  the  relief  prayed  for  by  it  in  its 
earlier  petitions,  while  dual,  was  not  in  the  alternative.  It  affirmatively 
alleges  that  it  is  not  now  sufficient  for  petitioner's  purposes  or  consistent 
with  law  to  state,  as  the  Commission  has  in  its  decision  of  February  24, 
1954,  that  petitioner  need  not  now  offer  evidence  upon  Issue  No.  1  in 
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which  was  then  under  construction  and  would  soon  be  in  opera¬ 
tion. 

9.  KARM  further  alleged  that  the  metropolitan  area  of  Fresno, 
California  has  a  population  of  approximately  100, 000;  that  it  is  a  mat¬ 
ter  of  common  knowledge  that  there  are  limitations  upon  the  number  of 
AM  broadcast  stations  and  TV  broadcast  stations  which  can  operate 
profitably  in  any  such  area;  that  it  likewise  is  a  matter  of  common  knowl¬ 
edge  that  a  newcomer  in  any  competitive  field  already  occupied  by  others 
will  encounter  handicaps  to  immediate  profitable  operations;  and  that  where, 
as  in  Fresno,  three  television  stations  will  be  in  operation  for  substantial 
periods  of  time  before  any  station  can  be  constructed  to  operate  on  VHF 
Channel  12  the  successful  applicant  for  such  channel  will  encounter  seri- 
.  ous  handicaps  due  to  existing  contracts  for  talent,  for  other  program 
material  and  for  station  use. 

10.  KARM  now  alleges  that  since  the  filing  of  its  Supplemental 
Petition  (November  5,  1953)  and  its  Reply  to  KFRE's  Opposition  thereto 
(November  16,  1953),  operating  conditions  and  developments  in  the  Fresno 
area  have  been  such  as  clearly  to  demonstrate  and  make  manifest  the  in¬ 
ability  of  KFRE  to  realize  the  sums  required  by  it  within  the  time  and  in 
the  manner  proposed  by  it  for  the  purpose  of  constructing  and  operating 
a  television  broadcast  station  on  VHF  Channel  12. 

11.  Petitioner  alleges  that  there  are  now  and  have  been  for  some 
time  three  television  broadcast  stations  operating  in  Fresno,  California 

3961  namely,  KMJ-TV,  KJEO  and  KCAF;  that  in  addition  thereto  Station 
KCOK-TV,  operating  in  Tulare,  California  immediately  adjacent  to 
Fresno,  relies  upon  the  Fresno  area  for  program  and  economic  support. 
That  petitioner  is  informed  and  upon  information  and  belief  alleges  that 
all  of  said  stations  are  now  incurring  substantial  operating  deficits  and 
will  continue  to  incur  such  deficits  for  an  indeterminate  period. 

12.  Petitioner  alleges  that  in  addition  to  the  economic  and  program 
requirements  of  the  television  stations  above  referred  to,  the  Fresno 
area  is  now  being  called  upon  economically  and  otherwise  to  support 

the  six  AM  broadcast  stations  heretofore  enumerated  and  now  operating 
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in  said  area;  that  petitioner  is  informed  and  upon  information  and  belief 
alleges  that  each  of  said  AM  broadcast  stations  has  suffered  a  substan¬ 
tial  diminution  in  its  operating  revenues  due,  at  least  in  part,  to  the 
operating  requirements  of  the  TV  stations  above  enumerated,  and  that 
such  decline  in  revenues  in  AM  operation  in  the  Fresno  area  will  con¬ 
tinue  for  an  indeterminate  period. 

13.  The  Commission's  finding  of  August  20,  1953  to  the  effect 
that  KFRE  is  financially  able  to  carry  out  the  proposals  made  by  it  is  an 
ex  parte  and  not  a  comparative  finding  and  one  which  cannot  be  binding 
against  KARM  in  this  proceeding.  Any  statements  or  findings  made  by  the 
Commission  in  other  proceedings  dealing  with  other  factual  situations 
have  no  application  here.  Any  attempt  to  distinguish  between  the  "avail¬ 
ability"  and  "sufficiency"  of  funds  is  a  meaningless  play  on  words  where, 
as  here,  KFRE  depends  upon  stated  sums  from  sources  which  can  and 
will  be  shown  to  be  unavailable  and  insufficient  by  evidence  concerning 
actual  operating  conditions  and  experience. 

14.  KARM  reasserts  the  proposition  that  the  financial  qualifica¬ 
tions  of  an  applicant  for  an  instrument  of  authorization  is  a  statutory  re¬ 
quirement  and  one  which  the  Commission  cannot  waive;  it  reasserts  the 
proposition  that  the  relative  financial  resources  and  qualifications  of 
competitive  applicants  cannot  be  put  aside  or  lightly  dealt  with  in  a 
comparative  hearing,  such  as  the  present,  under  the  standard  prescribed 
by  Section  309  (b)  of  the  Act  and  under  the  rule  of  the  Ashbacker  and 

3962  Johnson  cases,  supra;  it  reasserts  its  willingness  and  ability  to  meet 
any  issue  prescribed  by  the  Commission  which  is  pertinent  to  its  quali¬ 
fications  under  law  to  become  the  holder  of  the  instrument  of  authoriza¬ 
tion  for  which  it  has  made  application  and,  in  fact,  it  has  already  done 
so  in  the  record  which  has  now  been  made. 

15.  Petitioner  hereby  alleges  that  the  relief  prayed  for  by  it  in  its 
earlier  petitions,  while  dual,  was  not  in  the  alternative.  It  affirmatively 
alleges  that  it  is  not  now  sufficient  for  petitioners  purposes  or  consistent 
with  law  to  state,  as  the  Commission  has  in  its  decision  of  February  24, 
1954,  that  petitioner  need  not  now  offer  evidence  upon  Issue  No.  1  in 
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the  Commission’s  order  of  August  20,  1953,  when  in  fact  it  has  done 
so,  and  that  KFRE  will  not  now  be  required  to  offer  evidence  upon  the 
issue  of  availability  of  financial  resources,  when  such  issue  is  essen¬ 
tial  to  a  proper  comparative  hearing  and  decision  upon  the  mutually  ex¬ 
clusive  applications  involved  in  this  proceeding. 

WHEREFORE,  THE  PREMISES  CONSIDERED,  KARM  prays: 

1.  That  the  issues  in  this  proceeding  be  enlarged  to  include  the 
following: 

(A)  To  determine  whether  the  applicants  are  financially 
qualified  to  construct,  own  and  operate  the  television  stations 
proposed  by  them  in  the  manner  proposed. 

(B)  To  determine  on  a  comparative  basis  which  of  the  two 
applicants  is  better  financially  qualified  to  construct,  maintain 
and  operate  the  television  station  proposed  by  it  in  the  manner 
proposed. 

(C)  To  determine  on  a  comparative  basis  which  of  the  opera¬ 
tions  proposed  in  the  above-entitled  applications  would  better  serve 
the  public  interest,  convenience  and  necessity  in  the  light  of  the 

3963  record  made  with  respect  to  Issues  (A)  and  (B)  set  forth  above. 

2.  That  the  relief  herein  requested  be  granted  at  the  earliest 
practicable  date  and  in  such  manner  as  to  permit  the  further  and  unde¬ 
layed  prosecution  of  its  application  for  VHF  Channel  12. 

Respectfully  submitted, 

KARM,  The  George  Harm  Station 

ByD.M.  Patrick  (signed) 

Hogan  &  Hartson 
*  *  * 

Its  Attorneys 

March  2,  1954 
(Certificate  of  Service) 
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3989  [FCC,  March  22,  1954] 

PROPOSED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  KARM, 

THE  GEORGE  HARM  STATION 


♦  *  *  *  *  ♦ 

4051  15.  KFRE  enjoys  the  use  of  the  prime  AM  assignment  in  the  Fresno 

area.  This  it  has  had  since  late  1948,  and  as  a  result  of  which  it  has 
what  it  believes  to  be,  and  what  is  generally  accredited  with  being, 
the  prime  network  affiliation,  namely,  that  with  Columbia  Broadcasting 
System,  Inc.  As  a  result  of  this  network  assignment  and  because  of  the 
superior  power  and  coverage  which  it  now  enjoys,  KFRE  unquestionably 
has  a  decided  advantage  over  any  of  the  other  six  competitor  AM  sta¬ 
tions  located  in  the  Fresno  area,  including  KARM.  This  superiority 
is  reflected  by  several  facts  in  this  record,  including  the  coverage 
map  introduced  by  KFRE,  the  relatively  higher  rate  schedule  which  it 
employs,  and  the  attention  which  it  rightly  gives  to  the  rural  as  dis¬ 
tinguished  from  the  urban  listeners. 

16.  But  there  are  other  considerations  which  cast  strong  doubt 
upon  the  desirability  and  feasibility,  from  the  standpoint  of  public  in¬ 
terest,  in  accepting  as  a  basis  for  preferential  treatment  here  the  fact 
that  KFRE  now  enjoys  the  most  favorable  position  in  the  AM  field.  To 
grant  such  preferential  treatment  would  permit  KFRE  to  have  not  only 
the  prime  AM  assignment,  but  the  prime  TV  assignment  in  the  Fresno 
area.  While  there  is  no  rule  of  law  or  reason  which  penalizes  success, 
the  reasons  for  such  success  should  be  closely  examined  where  they 
arise,  at  least  in  substantial  part,  out  of  "the  fortunes  of  allocation" 
and  where,  as  here,  such  success  is  relied  upon  as  a  guide  to  Com¬ 
mission  action  which  will  constitute  a  further  preferment  of  the  same 
nature. 
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ORDER 

At  a  session  of  the  Federal  Communications  Commission  held  at 
its  offices  in  Washington,  D.  C.  on  the  21st  day  of  April,  1954; 

The  Commission  having  under  consideration  (1)  a  petition  filed 
March  2,  1954  by  KARM,  requesting  reconsideration  of  that  part  of  the 
Commissions  Order  of  February  24,  1954  which  denied  KARM's  petition 
of  September  15,  1953,  as  supplemented,  requesting  the  addition  of 
an  issue  with  respect  to  the  financial  qualification  of  both  applicants 
and  consideration  of  these  qualifications  on  a  comparative  basis; 

(2)  oppositions  to  subject  petition,  filed  by  the  Chief,  Broadcast  Bureau 

I 

on  March  12,  1954  and  by  California  Inland  on  March  15,  1954;  (3) 
the  order  of  Hearing  Examiner  Cooper,  issued  on  March  4,  1954  and 

j 

(4)  the  transcript  of  record  in  subject  proceeding; 

IT  APPEARING,  That,  the  Commissions  Order  of  Designation  of 
August  20,  1953  specified,  among  other  things,  the  issue  of  financial 
qualification  with  respect  to  KARM  but  not  as  to  California  Inland;  and 
IT  FURTHER  APPEARING,  That  the  Commission's  Order  of 
February  24,  1954,  here  challenged,  deleted  the  original  issue  of 
petitioner's  financial  qualifications  as  requested  by  KARM  in  its  peti¬ 
tion  of  September  15,  1953,  as  supplemented,  but  denied  said 
petition  in  all  other  respects;  and 

IT  FURTHER  APPEARING,  That  in  requesting  reconsideration  of 
the  February  24,  1954  order  insofar  as  it  denied  KARM's  request  for 
the  addition  of  a  financial  issue  with  respect  to  both  applicants  and  a 
consideration  of  these  qualifications  on  a  comparative  basis,  KARM 
argues  that  the  Commission  did  not  fully  consider  the  substantial  factual 
allegations  and  legal  arguments  advanced  with  respect  thereto  in  the 
petition  of  September  15,  1953,  as  supplemented;  and 

IT  FURTHER  APPEARING,  That  with  one  exception  all  of  the 
contentions,  factual  and  legal,  now  advanced  by  petitioner  are  the  same 
as  those  set  forth  in  its  petition  of  September  15,  1953  as  supplemented, 
and  that  they  were  carefully  considered  by  the  Commission  at  the  time 
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it  acted  upon  said  September  15,  1953  petition  and  adopted  the 
Order  of  February  24,  1954;  and 

IT  FURTHER  APPEARING,  That,  insofar  as  petitioner  now 
alleges,  for  the  first  time,  that  the  six  AM  broadcast  stations 
and  the  three  television  broadcast  stations,  operated  in  the  Fresno, 
California  area,  as  well  as  Station  KCOK-TV,  operating  in  Tulare, 
California,  adjacent  to  Fresno,  have  suffered  substantial  losses  in 
operating  revenues,  are  incurring  substantial  operating  deficits  and 
will  continue  to  do  so,  petitioners  allegations  are  advanced  on  infor¬ 
mation  and  belief  only,  fail  to  contain  any  substantial  showing,  and 
therefore  fail  to  substantiate  petitioners  newly  advanced  contention 
that  the  operating  conditions  and  developments  in  the  broadcast  field 
in  the  Fresno,  California  area,  prevailing  since  November,  1953, 
make  it  impossible  for  California  Inland  to  realize  sufficient  funds 
from  its  presently  operated  AM  station  and  its  proposed  television 
station  to  meet  proposed  construction  and  operating  costs;  and 

IT  FURTHER  APPEARING,  That,  as  noted  by  the  Commission 
on  previous  occasions,  neither  the  Communications  Act  of  1934,  as 
amended,  nor  the  Commissions  Rules  and  Regulations  provide  for 
reconsideration  of  Commission  actions  on  interlocutory  matters  which 
cannot  have  the  effect  of  disposing  of  the  application  involved; 

IT  IS  ORDERED,  That  the  above -described  petition  for  reconsidera¬ 
tion  of  KARM,  The  George  Harm  Station  IS  DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION 

Wm.  P.  Massing 

Acting  Secretary 


Released  April  23,  1954. 
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INITIAL  DECISION 
Findings  of  Fact 

****** 

Commercial  Policies  and 
_ Practices _ 

57.  Station  KFRE  has  maintained  a  substantial  rate  differential 
between  local  and  national  advertisers.  The  KFRE  rate  card  as  of 
October  1,  1952,  provided  for  a  nighttime  national  spot  and  rate  of 
$260,  a  regional  rate  of  $220  and  a  local  rate  of  $150.  The  contract 
for  time  which  the  local  advertiser  signs  contains  a  recapture  pro¬ 
vision  which  reads,  in  part,  as  follows:  (TR  633) 

Tlt  is  expressly  understood  that  the  times  selected 
are  subject  to  call  by  the  station’s  national  representative 
for  sale  to  a  regional  or  national  advertiser.  In  the  event 
of  such  a  call  a  substitute  time  will  be  agreed  upon  by  KFRE 
and  the  advertiser.  *  *  *” 

This  provision  is  in  almost  all  of  the  announcement  business  and,  ac¬ 
cording  to  Mr.  Bartlett,  may  be  used  in  some  cases  for  programs.  This, 
or  a  similar  recapture  clause,  resulted  in  the  shift  in  the  sponsorship 
of  a  news  program  from  a  local  concern  to  a  large  oil  company  having 
nation-wide  sales  distribution.  In  some  instances,  the  local  advertiser 
is  permitted  to  remain  on  his  original  time  segment  but  his  30-second 
announcement  is  reduced  to  8  seconds  and  a  20-second  announcement  of 
the  national  advertiser  is  added;  thus  in  lieu  of  the  single  30-second 
ad  of  a  local  firm,  there  will  be  two  back-to-back  announcements,  one, 

8  seconds  and  the  other,  20  seconds.  If  the  local  advertiser  is  unwilling 
to  take  the  8-second  announcement,  he  either  leaves  the  air  or  takes 
some  other  time. 

58.  After  the  development  of  the  above  phases  of  the  commercial 
policies  of  California  Inland,  the  examination  Of  Mr.  Bartlett  was 
directed  towards  the  proposed  television  operation  and  the  following 
questions  were  asked  by  counsel  for  KARM  and  answered  by  Mr. 

Bartlett:  (TR  637) 


131 


"Q  Now  you  haven’t  stated  any  policy  with  respect  to 
your  television  operations.  Will  you  carry  the  same  policy 
over  into  that  operation  ? 

”A  We  may  or  we  may  not,  it  depends  to  some  degree 
on  the  situation  as  we  face  it  at  the  time. 

4105  "Q  You  will  have  added  coverage  —  I  mean  by  ’added’ 

you  will  have  more  than  any  other  television  station  in  Fresno. 

”A  That  is  correct,  but  there  won’t  be  nearly  the  dif¬ 
ference.  My  guess  is  we  will  to  some  degree  carry  that 
policy  forward,  because  we  have  been  very  concerned  about 
the  problem  which  local  advertisers  will  have,  and  they 
share  our  concern,  believe  me,  over  the  expense  of  buying 
television  service  on  a  station  which  will  cover  twice  as 
much  area  as  they  might  want  for  service  to  their  own  par¬ 
ticular  retail  store.  So  we  intend  to  have  a  rate  differential 
and  we  intend  to  be  fair  to  the  local  advertiser,  but  we  also 
intend  to  run  a  successful  and  prosperous  business.  ” 

59.  Mr.  Bartlett  further  stated  that  on  the  initial  TV  rate  card, 
there  would  be  no  difference  between  the  rates  for  local  and  national 
advertisers,  that  he  believed  that  the  local  advertiser  can  afford  to 

pay  the  TV  rates  proposed  but  that  the  rates  ’’which  national  advertisers 
will  eventually  and  in  the  very  near  future  be  able  and  willing  to  pay 
for  the  facilities,  will  be  substantially  greater  than  these.  ”  (TR  646) 

60.  In  the  KFRE  composite  week  of  1951  and  1952,  there  were 
four  15-minute  periods  in  which  four  spot  announcements  appeared  and 
three  in  which  more  than  five  appeared.  Questioned  as  to  whether  it 
had  been  the  practice  of  KFRE  to  carry  as  many  as  seven  or  eight  an¬ 
nouncements  exclusive  of  the  time  break  announcement  in  a  given  15- 
minute  period  program,  Mr.  Bartlett  answered:  (TR  647) 

”A  There  were  times  late  in  1950  when  we  may  well 
have  carried  that  number  of  announcements. 

”We  have  made  it  a  policy  to  try  during  the  periods  of 
peak  business  selling  activity,  which  is  primarily  in  the 


132 


4106 


late  fall  season,  to  accommodate  as  many  advertisers  as  we 
could  in  one  or  two  of  the  quarter  hours  we  broadcast  through¬ 
out  the  day.  In  other  words,  there  were  occasional  quarter 
hours  in  which  we  carried  a  large  number  of  announcements, 
and  that  is  why  in  our  renewal  applications  we  have  always 
said  that  we  will  normally  carry  three  announcements  in  a 
quarter  hour,  or  three  minutes  of  commercial  in  a  quarter 
hour,  I  should  say,  but  that  in  times  of  great  business 
activities  that  number  may  be  substantially  exceeded. 

"Q  Is  it  not  also  a  fact  that  at  those  times,  or  at 
times  to  which  I  have  referred,  you  carried  as  many  as  four 
back-to-back? 

"A  I  do  not  recall  whether  we  did  or  not,  though  I 
think  that  some  of  our  personality  programs  may  have 
integrated  commercials  in  that  fashion  at  times. 

"Q  You  speak  about  participating  programs  now,  or 

what? 

"A  Yes.  We  had  so  much  demand  for  that,  we  tried  to 
accommodate  the  people  whenever  we  could. 

TtQ  You  have  always  pursued  a  rather,  and  take  pride 
in  the  fact  that  you  pursued  an  agressive  commercial  policy  ? 

j 

"A  Yes,  we  have.  It  has  been  our  belief  that  a  suc¬ 
cessful  business  from  a  financial  point  of  view  was  the  only 
kind  of  a  business  that  could,  in  the  long  run,  really  render 
continuously  good  public  service.  We  felt  that  a  good  business 
is  a  financially  successful  business,  as  well  as  otherwise 
successful. " 

61.  On  redirect  examination,  Mr.  Bartlett  was  questioned  by  his 
counsel  concerning  the  practice  of  Station  KFRE  of  permitting  more 
than  three  spot  announcements  within  a  quarter-hour  time  segment. 

In  part,  this  examination  went  as  follows:  (TR  742) 

"Q  In  response  to  questions  from  counsel  for  KARM 
you  referred  to  periods  in  the  day  when  you,  as  a  matter  of 
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fact,  would  include  more  than  three  spot  announcements. 

"Would  you  indicate  again  as  a  matter  of  practice  during 
the  periods  (sic)  of  high  commercial  time,  high  commercial 
activity  that  you  have  indicated,  how  frequently  during  the 
day  those  periods  would  appear  ? 

"A  Normally,  those  periods  appeared  at  7:15  to  7:30 
a.  m. ,  12:00  to  12:15  noon,  and  occasionally  during  8:15  to 
8:30  a.  m.  segments,  or  there  were  some  other  quarter- 
hour  periods  occasionally  used. 

"Normally,  not  more  than  two  or  at  most  three  of  those 
quarter-hours  a  day  were  devoted  to  that  type  of  thing. 

"Q  And  the  rest  of  them  had  what  character  in  terms  of 
frequency  and  number  of  spots  within  the  14-1/2  minute 
segment?  A.  Three  or  less  were  network  programs. " 

4107  62.  In  the  1953  fiscal  year,  the  major  sources  of  Station  KFRE 

revenue  were  as  follows:  local  advertising  -  38%;  national  spot  ad¬ 
vertising  -  35.  6%;  and  network  programs  -  17. 2%. 

63.  Mr.  Coombs  testified  that  since  he  became  manager  of 
Station  KARM  in  1941,  the  station  had  not,  to  his  knowledge,  broadcast 
as  many  as  eight  or  nine  spot  announcements  in  any  15-minute  period 
and  if  four  announcements  had  been  broadcast  back-to-back,  someone 
would  have  been  fired.  He  also  stated  that  Station  KARM  had  never 
favored  the  national  advertiser  as  against  the  local  merchant  regard¬ 
less  of  any  difference  there  may  be  in  rates.  Mr.  Coombs  stated  that 
in  the  proposed  television  operation,  the  national  advertiser  would  not 
be  favored  over  the  local  advertiser,  and  that  while  the  station  would 
sell  three  minutes  of  time  per  15-minute  period,  the  normal  maximum 

\ 

commercialization  during  a  14-l/2-minute  time  segment  will  be  150 
seconds  or  two  announcements  of  60  seconds  and  one  of  30  seconds. 
These  three  announcements  plus  the  announcement  at  the  station  break 
could  make  four  announcements  back-to-back,  a  practice  not  uncommon 
in  the  television  industry.  To  illustrate  the  adequacy  of  facilities, 
KARM  in  Exhibit  11  indicated  that  during  a  film  program  running  from 
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12:30  to  1:29:30  P.M. ,  personnel  and  equipment  were  available  to 
present  three  60-second  films  or  slides  during  each  of  the  four  time 
segments,  plus  the  30-second  announcement  and  station  identification 
at  the  end  of  three  time  segments.  So  arranged,  a  total  of  18  an¬ 
nouncements  could  be  telecast  during  a  feature  length  program. 

Mr.  Coombs  took  pains  to  point  out  that  Station  KARM  did  not  intend 
to  permit  commercialization  to  this  extent  and  that  the  normal  at  the 
end  of  each  quarter-hour  time  segment  would  be  a  60-second  spot,  then 

a  30-second  announcement  and  station  break  and  then  a  60-second  spot. 

*  *  *  *  *  * 

Conclusions 

1.  The  Commission,  prior  to  the  conclusion  of  the  hearing  herein 
on  March  4,  1954,  found  both  parties  legally,  technically,  and  financially 
qualified  to  construct  and  operate  the  television  station  proposed  herein. 
This,  however,  is  a  comparative  proceeding  in  which  one  applicant 
must  be  preferred  and  the  other  denied.  The  several  points  of  preference 
urged  upon  us  by  each  applicant  have  been  considered  and  to  the  extent 
that  they  are  now  within  the  issues  as  framed  and  reflect  areas  of  sig¬ 
nificant  decisional  differences,  they  have  been  reflected  in  our  findings 

of  basic  facts  and  are  referred  to  in  our  conclusions  herein. 

2.  All  officers,  directors  and  stockholders  of  both  applicants 
have  been  residents  of  Fresno,  California,  for  many  years.  The  men 
actually  in  charge  of  the  operation  of  the  existing  stations,  Mr.  Paul 
R.  Bartlett,  manager  and  57%  owner  of  California  Inland  (KFRE),  and 
Mr.  Clyde  F.  Coombs,  manager  and  50%  owner  of  KARM,  The  George 
Harm  Station  (KARM)  have  been  the  managers  of  the  stations  referred 
to  since  1941.  Mr.  Bartlett's  residence  in  Fresno  began  in  1925  when 
his  parents  moved  to  that  city.  Messrs.  Bartlett  and  Coombs  partici¬ 
pate  in  the  affairs  of  the  community  and  each  has  worked  with  numerous 
community  organizations.  While  Mr.  Bartlett  lists  the  larger  number 
of  civic  organizations  of  which  he  is  a  member,  his  affiliation  with 
many  of  the  organizations  began  at  or  about  the  time  he  became  a 
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substantial  owner  of  Station  KFRE.  The  next  largest  stockholders, 

Mr.  William  C.  Crossland,  38%  owner  of  KFRE,  and  Mrs.  Hattie  Harm, 
50%  owner  of  KARM,  have  been  residents  of  Fresno  since  1917  and 
1915  respectively.  Mr.  Crossland  is  currently  active  in  a  number  of 
civic  and  professional  organizations  in  and  near  Fresno,  whereap, 

Mrs.  Harm,  by  reason  of  ill  health,  is  not  personally  active  in  com¬ 
munity  organizations  but  is  a  substantial  contributor  to  numerous 
activities  and  the  causes  espoused.  Mr.  Crossland  devotes  approxi¬ 
mately  an  hour  a  day  to  the  day-to-day  operation  of  KFRE,  whereas, 
Mrs.  Harm  spends  approximately  15  hours  per  week  in  the  direction 
of  her  various  business  activities,  including  the  operation  of  Station 
KARM.  Mr.  Keith  L.  Mealey,  vice-president  in  charge  of  engi¬ 
neering;  Mr.  Edward  J.  Freeh,  program  director;  and  Mrs.  Helen 
Johnson,  treasurer,  each  owns  stock  in  California  Inland  but  this 
stock  may  be  retained  by  them  only  as  long  as  they  remain  employees 
of  Station  KFRE.  Mrs.  Mary  E.  Bartlett,  director  of  California 
Inland,  attends  board  meetings,  discusses  the  affairs  of  the  corporation 
with  her  husband  and  participates  in  numerous  civic  activities.  Mr. 
Gilbert  H.  Jertberg,  Director  and  treasurer  of  KARM,  has  been  local 
legal  counsel  for  Station  KARM  since  its  inception.  He  participates 
in  various  community  activities  in  Fresno.  We  see  no  reason  for 
4135  preferring  either  applicant  because  Mr.  Bartlett  acquired  the 

controlling  (57%)  stock  interest  in  California  Inland  in  1952,  whereas, 
Mr.  Coombs  acquired  a  50%  interest  in  KARM  in  February  1953,  or 
because  the  several  officers,  directors  and  stockholders  of  the  appli¬ 
cants  participate  in  different  ways  in  the  management  and  operation  of 
their  respective  stations.  All  officers,  directors  and  stockholders  of 
each  applicant  will  participate,  each  in  his  own  way,  in  the  management 
and  operation  of  the  proposed  television  station.  As  each  applicant  has 
a  record  of  past  performance  in  the  Fresno  area,  we  find  that  neither 
applicant  is  to  be  preferred  over  the  other  because  of  local  residence 
of  its  stockholders  or  participation  by  its  principals  in  the  affairs  of 
the  community  or  by  reason  of  the  extent  to  which  there  has  been 
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integration  of  ownership  with  management  in  the  day-to-day  operation 
of  the  existing  broadcast  stations  and  the  integration  which  will  exist 
in  the  operation  of  the  proposed  television  station. 

3.  During  the  period  1942  through  the  greater  part  of  1947, 
there  were  but  three  broadcast  stations  operating  in  Fresno,  Stations 
KARM,  KFRE  andKMJ  (the  McClatchy  station).  During  this  period, 
KARM  either  instigated  or  participated  in  efforts  to  bring  about  the 
establishment  of  better  weather  reporting  facilities  in  Fresno,  an 
accomplishment  which  has  proved  to  be  of  great  service  to  the  com¬ 
munity.  KARM  took  the  lead  in  getting  news  gathering  organizations 
to  establish  a  "split- wire"  news  service  in  Fresno  so  that  local  Fresno 
stations  have  the  benefit  of  this  service  which  is  of  assistance  in  the 
presentation  of  news  which  is  of  particular  interest  to  the  people  in 
the  area.  These  activities  reflect  credit  on  the  management  of  Station 
KARM  and  are  indicative  of  its  desire  to  serve  the  community.  In 
the  period  1942  until  the  spring  of  1949,  Station  KARM  had  greater 
coverage  than  Station  KFRE.  During  this  period,  Station  KARM 
presented  a  large  number  of  broadcasts  directed  to  the  agricultural 
interests  in  the  community.  In  1948,  for  example,  it  broadcast  on  a 
regular  basis,  Monday  through  Friday,  three  agricultural  programs, 
namely,  "California  Farmer,  "  a  15-minute  program;  "Farm  Advisor" 
sponsored  by  the  University  of  California  Extension  Service  and 
"Report  to  Farmers. "'  During  this  period,  as  between  KARM  and  KFRE, 
Station  KARM  was  the  "farm  station.  ”  In  1949,  when  Station  KFRE 
changed  frequency  and  increased  power  to  50  kw,  certain  agricultural 
programs  moved  to  Station  KFRE.  We  conclude  that  the  initial  move 
of  one  of  the  programs  was  occasioned  by  the  fact  that  KFRE,  operating 
with  50  kw  power,  was  able  to  serve  the  larger  area.  Station  KFRE 
obtained  the  services  of  an  outstanding  agricultural  expert  and  is  now 
and  for  some  time  past  has  been  rendering  an  outstanding  agricultural 
service  and  today  is  considered  the  "farm  station. " 

4136  4.  The  weather  forecasts  and  reports  broadcast  by  each 

station  are,  insofar  as  this  record  reflects,  accurate  and  in  sufficient 
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detail  to  be  of  use  to  the  parties  for  whom  the  reports  are  broadcast. 
We  do  not  find  that  the  weather  forecasts  of  Station  KFRE  by  direct 
wire  from  the  Weather  Bureau  in  the  voice  of  Weather  Bureau  per- 

sonnel  give  any  better  or  more  comprehensive  information  than  those 

•* 

presented  by  KARM  but  such  broadcasts,  by  and  in  the  voice  of 
Weather  Bureau  personnel,  do  appeal  to  some  of  the  farm  audience 
and  the  presentation  of  this  type  of  broadcast  is  indicative  of  the  efforts 
made  by  Station  KFRE  to  meet  the  desires  of  its  listening  audience. 

5.  The  newscasts  of  each  applicant  have  been  commended  by 
public  witnesses  who  testified  as  to  the  activities  of  news  gathering 
personnel  of  the  respective  stations,  and  the  comprehensiveness  and 
accuracy  of  the  broadcasts.  Public  witnesses  also  testified  as  to  the 
extent  the  station  personnel  of  both  applicants  have  participated  in 
community  activities,  presenting  educational  programming,  and  other 
matters.  The  testimony  of  these  public  witnesses  and  the  record  as  a 
whole  warrants  the  conclusion  that  both  applicants  have  presented 
meritorious  programs  to  the  community. 

6.  Early  in  the  proceeding,  each  applicant  recognized  that 
the  other  proposed  meritorious  and  acceptable  programming  and  the 
contentions  of  the  superiority  of  one  as  against  the  other  was  based, 
not  on  the  program  proposals  as  such,  but  upon  the  ability  of  the 
applicant  to  effectuate  the  same.  Our  owi  independent  investigation 
of  the  program  proposals  as  such  is  consistent  with  the  above  and 
we  find  that  the  programming  proposed  by  each  applicant  presents  a 
reasonable  balance  of  various  types  of  programs  which  are  designed 
to  and  which  we  find  will  serve  the  needs  of  the  community.  We 

find  the  program  proposals  of  both  applicants  to  be  adequate,  that  there 
are  no  differences  in  the  proposals  as  such  which  would  warrant  pre¬ 
ferring  one  as  against  the  other. 

7.  California  Inland  has  definite  assurance  that  if  it  receives 
the  construction  permit  and  has  actually  begun  operating  thereunder 
by  March  15,  1955,  and  mutually  satisfactory  agreements  as  to  the 
amount  to  be  paid  California  Inland  can  be  arrived  at,  an  affiliation 


138 

with  CBS  television  will  be  arranged.  California  Inland  would  thus 
become  the  CBS  affiliate  for  both  television  and  standard  broadcasting. 
CBS  television  has  advised  Mr.  Coombs  that  if  KARM  is  the  successful 
applicant  in  this  proceeding,  CBS  will  be  glad  to  discuss  the  possibilities 
of  a  CBS  television  affiliation  with  the  proposed  station.  CBS  television, 
however,  has  advised  Mr.  Bartlett  of  California  Inland  that  the  offer 

i 

to  discuss  an  affiliation  with  KARM  does  not  constitute  any  commitment 
on  the  part  of  CBS  to  enter  into  an  affiliation  with  KARM.  The  fact  that 
4137  California  Inland  (KFRE)  is  the  present  standard  broadcast  outlet 

of  CBS  in  Fresno,  whereas,  KARM  is  the  standard  broadcast  outlet 
of  the  ABC  Network  in  Fresno  suggests  a  good  reason  why  CBS  tele¬ 
vision  would  not  wish  to  announce  publicly  any  agreement  to  affiliate 
with  any  station  other  than  its  own  outlet.  The  station  proposed  by  each 
applicant  herein  will  operate  with  the  maximum  authorized  radiated  power 
on  Channel  12  and  will  be  the  most  powerful  television  station  in  Fresno 
and  the  area  adjacent  thereto.  The  other  channels  assigned  to  Fresno, 

24,  47  and  53,  are  all  UHF  channels.  These  facts  when  viewed  in  the 
light  of  the  record  made  herein  lead  to  the  conclusion  that  the  successful 
applicant  in  this  proceeding  will  be  able  to  obtain  an  affiliation  with 
one  of  the  major  television  networks.  We  conclude  that  no  preference 
is  to  be  accorded  California  Inland  because  of  the  commitment  made  to 
it  by  CBS  television  and  the  present  unwillingness  of  CBS  television  to 
give  KARM,  the  Fresno  outlet  of  a  competing  network,  a  similar  com¬ 
mitment. 

8.  The  studios  proposed  by  each  applicant  are  a  short  distance 
from  each  other.  Both  are  in  downtown  Fresno  and  are  accessible  to 
the  public.  The  KFRE  studios  will  be  on  the  first  floor  and  the  proposed 
arrangement  of  the  studios,  offices,  rest  rooms  and  dressing  rooms 
is  such  as  to  facilitate  the  flow  of  traffic  and  the  handling  of  scenery 
with  greater  ease  than  the  KARM  studio  layout.  KFRE  will  have  more 
total  storage  space  but  on  the  other  hand,  KARM  will  have  more  indoor 
or  covered  storage  space.  The  location  of  the  KARM  studios  on  the 
second  floor  imposes  certain  limitations  on  the  use  therein  of  heavy 
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equipment.  KFRE  Studio  A,  34’  x  50’,  and  Studio  B,  18f  x  28’,  with 
a  ceiling  height  of  17’,  are  comparable  to  KARM  Studio  A,  28’  6”  x  52’, 
and  Studio  B,  21*  x  28’  6”,  with  a  ceiling  height  of  15',  insofar  as 
usefulness  for  proposed  programming,  rehearsals  and  limited  audience 
participation  is  concerned.  The  KFRE  Studio  C,  9*  x  11’,  and  the 
kitchen  set,  10’  x  13’,  adjacent  to  audio  A,  have  a  ceiling  height  of  9’ 
and  while  this  space  may  be  utilized  for  newscasts,  kitchen  scenes 
and  demonstrations,  the  size  of  the  areas  and  the  9’  ceiling  limit  the 
manner  in  which  these  areas  may  be  used.  The  ease  with  which  talent, 
local  personnel  and  heavy  equipment,  cars,  trucks,  etc. ,  can  move 
into  and  from  KFRE  Studios  A  and  B,  as  contrasted  with  the  traffic 
flow  to  KARM  Studios  A  and  B,  warrants  the  finding  that  the  KFRE 
proposed  studio  layout  gives  the  station  more  freedom  of  action  for 
rehearsing  and  telecasting  locally  originated  studio  programming  than 
the  KARM  proposal.  While  the  KARM  studios  are  adequate  for  the  ef¬ 
fectuation  of  its  program  proposals,  they  impose  limitations  on  studio- 
originated  programs  which  do  not  exist  in  the  KFRE  studios.  We  find 
that  to  the  extent  the  KFRE  studio  layout  will  give  this  station  more  free¬ 
dom  of  action  in  rehearsing  and  telecasting  locally  originated  programming, 
it  is  superior  to  the  KARM  studio  layout  but  other  than  this,  we  find 
that  there  is  no  significant  decisional  difference  between  the  studio 
proposals. 

4138  9.  Each  applicant  has  proposed  certain  color  equipment.  The 

proposals  at  the  time  made  did  not  conform  with  the  then  existing 
commercial  standards  for  color  telecasting  and  the  inclusion  of  color 
equipment  by  each  applicant  was  for  the  purpose  of  indicating  an  intent 
to  telecast  programs  in  color  if  and  when  the  Commission  approved  the 
then  proposed,  and  now  adopted,  color  television  standards.  We  find 
no  decisional  difference  between  the  applicants  because  of  the  proposals 
to  include  equipment  which  could  be  used  to  telecast  pictures  in  color. 

10.  KARM  proposes  two  operators  on  duty  at  all  times  to  service 
its  50  kw  transmitter.  The  KFRE  proposal  to  have  its  transmitter  engi¬ 
neers  live  at  the  transmitter  site  with  one  man  on  duty  at  all  times  gives 
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reasonable  assurance  that  in  the  event  of  a  transmitter  breakdown,  per¬ 
sonnel  will  be  available  to  make  the  necessary  adjustments  without  undue 
interruptions  to  service.  We  find  no  decisional  difference  in  the  manner 
in  which  the  applicants  propose  to  service  their  transmitters. 

11.  KFRE  proposes  43  full-time  television  employees  plus  5 
additional  employees  who  will  perform  both  television  and  radio  duties, 
whereas,  KARM  will  have  52  full-time  television  employees  and  2  em¬ 
ployees  who  will  function  in  both  television  and  radio.  KFRE  will  have 
16  technicians;  KARM  15.  KFRE  will  have  20  employees  in  the  program 
department;  KARM  21.  Both  applicants  will  train  employees  to  fill 
more  than  one  position.  KFRE  has  presently  selected  19  individuals 
who  will  fill  positions  on  its  staff.  Many  of  these  have  had  extensive 
training  and  experience  in  television  operation  and  many  received 
experience  in  the  closed  circuit  activities  which  KFRE  has  conducted. 
KARM,  on  the  other  hand,  has  selected  no  television  employees  other 
than  Mr.  Theodore  as  technical  director  and  Mr.  Barrett  as  program 
manager.  It  is  the  intent  of  KARM  that  Messrs.  Theodore  and  Barrett 
will  train  the  technical  and  program  personnel  of  the  staff.  KARM 

has  pr  escribed  the  qualifications  which  the  proposed  television  em¬ 
ployees  must  meet.  KARM,  operating  with  employees  who  meet  the 

i 

qualifications  prescribed  and  who  are  trained  by  Mr.  Theodore  and 
Mr.  Barrett,  will  have  a  competent  and  well -qualified  staff.  Under 
the  circumstances,  we  find  no  preference  is  to  be  accorded  California 
Inland  by  virute  of  the  fact  that  it  has  presently  selected  19  qualified 
individuals  to  fill  key  positions  on  the  staff  (WJR,  The  Goodwill  Station, 
et  al,  Docket  No.  10268,  et  al,  9  RR  227,  decided  May  12,  1954). 

12.  The  montage  and  special  effects  amplifier  which  will  permit 
superimpositions,  fadings  and  splitting  of  the  picture  to  make  interesting 
effects,  a  rear  screen  projector  and  Zoomar  lens  to  give  distant  quick 

i 

shots  and  add  flexibility  to  the  production  will  enable  KFRE  to  dress  up 
its  productions  in  a  way  which  will  be  enjoyed  by  the  viewer;  on  the 
other  hand,  KARM  will  be  able  to  supplement  some  of  its  local  news 
telecasts  with  pictures  obtained  from  the  INS  facsimile  service,  will 
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4139  build  and  use  a  montage  special  effects  amplifier  and  employ  more 

extensive  boom  microphone  and  audio  equipment.  The  items  mentioned 
as  well  as  numerous  other  items  proposed  by  the  applicants  will  be  part 
of  the  over-all  equipment  to  be  used.  Each  of  the  items  can  be  used 
to  add  something  to  the  program  or  picture.  The  extent  of  their  use  is 
basically  a  matter  of  taste.  We  find  that  while  these  items  will  be 
useful  and  helpful,  the  inclusion  of  such  items  by  the  one  and  the 
exclusion  by  the  other  will  not  have  such  material  effect  on  the  program¬ 
ming  proposed  as  to  justify  a  finding  that  the  proposal  of  the  one  is 
superior  to  the  proposal  of  the  other  by  virtue  of  the  inclusion  or  failure 
to  include  one  or  more  of  the  special  items. 

13.  KARM  will  install  two  separate  video  and  a  separate  audio 
studio  transmitter  link  or  two  preferred  combination  video-audio  studio 
transmitter  links,  both  to  be  operated  simultaneously.  KARM  will  also 
have  a  standby  power  generating  unit  at  the  transmitter  to  guard  against 
a  possible  power  failure  at  the  transmitter  site.  KFRE  proposes  a 
single  video-audio  studio  transmitter  link  but  in  case  of  emergency  could 
use  the  audio  STL  between  the  FM  studio  and  FM  transmitter  on  Bald 
Mountain.  KFRE  does  not  propose  a  standby  power  generating  unit.  We 
find  that  there  will  be  comparatively  negligible  use  of  this  auxiliary  and 
standby  equipment  and  that  the  use  to  which  it  would  be  put  would  be 

of  such  minor  duration  as  not  to  affect  the  over-all  time  which  the  trans¬ 
mitter  will  be  on  the  air.  We  do  find,  however,  that  the  KARM  proposals 
give  greater  assurance  of  the  continuous  transmitting  of  its  programs 
than  does  KFRE. 

14.  We  cannot  agree  with  California  Inland  that  KARM  failed  to 
exercise  due  diligence  in  its  studio  planning.  When  Mr.  Coombs  went 
to  see  Mr.  Franklin  regarding  the  proposed  construction,  he  was  calling 
upon  one  of  the  outstanding  architects  in  Fresno.  The  admitted  failure 
of  Mr.  Coombs  to  ask  Mr.  Franklin  the  specific  question  as  to  whether 
or  not  the  proposal  on  which  Mr.  Franklin  was  working  and  for  which 

he  prepared  working  drawings  would  or  would  not  conform  to  the  Fresno 
building  code  does  not,  in  our  opinion,  evidence  a  lack  of  due  diligence. 
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While  it  is  true  that  KARM  did  not  prior  to  the  close  of  the  hearing  obtain 
the  consent  of  Montgomery  Ward  to  the  proposed  remodeling  and  did  not 
take  the  deposition  of  an  appropriate  Montgomery  Ward  official,  the  fact 
remains  that  KARM  was  advised  by  Fresno  counsel  that  the  consent  of 
Montgomery  Ward  was  not  required  and  that  the  regional  head  of  the 
real  estate  department  of  Montgomery  Ward  held  the  same  opinion.  Under 
the  circumstances,  we  cannot  say  that  the  failure  of  KARM  to  question 

the  advice  given  by  a  qualified  architect  and  a  practicing  lawyer 
constitutes  a  lack  of  due  diligence. 

15.  We  have  considered  the  implications  in  the  record  that  the 
application  filed  November  2,  1944,  by  Station  KFRE  requesting  a  CP 
for  1060  kc  may  have  been  filed  for  the  purpose  of  retarding  action  on 
the  KARM  application  for  1030  kc.  Also  the  fact  that  the  KFRE  amend¬ 
ment  for  970  kc  filed  June  22,  1946,  may  have  been  filed  to  retard 
action  on  the  application  of  Station  KTKC  requesting  940  kc.  (See 
paragraphs  54  and  55  of  our  basic  findings.)  While  it  is  true  that 

the  KFRE  applications  were  filed  after  another  licensee  had  shown  the 
availability  of  a  frequency,  there  is  nothing  in  the  record  to  support  the 
conclusion  that  the  KFRE  applications  for  1060  kc  or  970  kc  were  not  filed 
for  the  purpose  of  improving  the  facilities  of  the  station  and  in  good  faith. 

16.  The  activities  engaged  in  by  Mr.  Bartlett  and  other  employees 
of  California  Inland  to  inform  the  people  in  Fresno  and  vicinity  of  the 
California  Inland  television  proposals  and  efforts  made  to  advise  the 
people  of  the  relative  merits  of  UHF  and  VHF  may  have  performed 

a  great  public  service  as  contended  by  Mr.  Bartlett;  on  the  other  hand, 

i 

they  may  have  caused  considerable  confusion  in  the  minds  of  the  people 
and  constituted  a  campaign  of  advertising  and  self-glorification  as 
contended  by  KARM.  It  is  significant  that  California  Inland  was  the 
only  Fresno  television  applicant  to  participate  in  a  campaign  to  inform 
the  public  of  the  relative  merits  of  VHF  vs.  UHF  and  that  California 
Inland  was  asking  for  Channel  12  in  Fresno.  While  we  cannot  possibly 
hold  that  this  educational  campaign  of  California  Inland  was  responsible 
for  a  number  of  Fresno  appliance  dealers  in  stocking  up  on  VHF  television 
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receivers  during  the  winter  and  spring  of  1952-53,  it  is  obvious  that 
there  was  a  considerable  amount  of  confusion  in  the  thinking  of  the 
people  in  the  area  as  to  when  the  Channel  12  television  station  involved 
herein  would  go  on  the  air.  We  decline,  however,  to  find  that  KARM 
is  to  be  preferred  because  California  Inland  did  engage  in  this  pub¬ 
licity  and  KARM  did  not. 

17.  The  vigor  with  which  the  competing  applicants  have  urged 
the  importance  of  the  points  above  referred  to  reflects  the  recognition 
byboth  parties  that  the  differences  between  the  two  applicants  and  their 
proposals  are  few.  As  we  see  it,  there  is  but  one  basic  difference  be¬ 
tween  the  applicants.  As  expressed  by  California  Inland,  this  basic 

6  / 

difference  is:  - 

"The  superior  ability  of  California  Inland  to  compete 
against  other  media  of  communication  locatedin  the  San 
Joaquin  Valley  is  evidenced  by  its  outstanding  business 
4141  and  financial  success  as  contrasted  to  the  business  and 

financial  failures  of  KARM.  While  financial  success  in  broad¬ 
cast  operations  does  not  necessarily  imply  that  a  satisfactory 
service  is  being  rendered  to  the  public,  where,  as  here,  there 
is  direct  evidence  as  to  the  outstanding  nature  of  the  public 
service  California  Inland  has  provided,  it  would  appear  clear 
that  the  public  can  expect  a  much  more  capable  and  higher 
quality  performance  from  a  successful  business  organiza¬ 
tion  than  from  one  that  has  become  inured  to  relative  failure. 

The  fact  that  advertisers  are  now  spending  more  than  four 
times  as  much  to  use  the  facilities  of  California  Inland  than 
they  are  spending  to  use  the  facilities  of  KARM  is  an  addi¬ 
tional  indication  that  the  faciilities  established  by  Califomialnland 
are  a  much  more  effective  medium  of  communication  than  the 
facilities  established  by  KARM.  ***" 


6/  Page  71  of  Proposed  Findings  of  Fact  and  Conclusions  of  Law. 
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7/ 

KARM  contends:— 

"16.  But  there  are  other  considerations  which  cast 
strong  doubt  upon  the  desirability  and  feasibility,  from 
the  standpoint  of  public  interest,  in  accepting  as  a  basis 
for  preferential  treatment  here  the  fact  that  KFRE  now 
enjoys  the  most  favorable  position  in  the  AM  field.  To 
grant  such  preferential  treatment  would  permit  KFRE  to 
have  not  only  the  prime  AM  assignment,  but  the  prime  TV 
assignment  in  the  Fresno  area.  While  there  is  no  rule  of 
law  or  reason  which  penalizes  success,  the  reasons  for 
such  success  should  be  closely  examined  where  they  arise, 
at  least  in  substantial  part,  out  of  ’the  fortunes  of  alloca¬ 
tion*  and  where,  as  here,  such  success  is  relied  upon  as 
a  guide  to  Commission  action  which  will  constitute  a 
further  preferment  of  the  same  nature.  " 

18.  As  we  see  it,  the  basic  difference  is  the  manner  in  which  the 
commercial  policies  and  practices  of  the  two  applicants  have  affected 
and  will  affect  the  service  to  the  people  in  Fresno  and  the  area  contiguous 
thereto,  including  the  Fresno  merchants,  the  Fresno  radio  stations 

and  the  Fresno  television  stations. 

19.  Since  March  6,  1949,  KFRE  has  been  operating  on  960  kc  with 
50  kw  power,  whereas,  KARM  has  continued  to  operate  on  1430  kc  with 

5  kw  power.  The  areas  served  day  and  night  within  the  interference-free 
contours  of  Station  KFRE  are  several  times  as  large  as  the  areas  served 
day  and  night  within  the  interference-free  contours  of  Station  KARM. 
Since  February  20,  1949,  KFRE  has  been  an  affiliate  of  CBS,  whereas, 
KARM  has  been  affiliated  with  ABC .  These  facts  are  partly  responsible 
for  the  fact  that  since  1950,  advertisers  have  been  spending  annually 
approximately  four  times  as  much  for  the  use  of  the  facilities 
of  Station  KFRE  as  they  have  been  spending  for  the  use  of  Station  KARM. 


7/  Page  62  of  Proposed  Findings  of  Fact  and  Conclusions  of  Law. 
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It  is  an  unquestioned  fact  that  KFRE  and  California  Inland  have  been 
financially  successful.  As  we  are  asked  to  compare  the  financial 
success  of  both  applicants,  we  must  also  examine  the  policies  and 
practices  of  the  applicants  which  have  a  direct  bearing  on  this  matter. 

20.  Mr.  Bartlett  takes  pride  in  the  fact  that  he  and  Station  KFRE 
have  always  pursued  an  aggressive  commercial  policy  and  that  neither 
he  or  any  radio  station  with  which  he  has  been  associated  has  ever  suf¬ 
fered  an  annual  operating  loss.  Station  KFRE,  operating  with  50  kw 
power,  sells  time  to  Fresno  merchants  but  the  local  merchants  ad¬ 
vertising  contract  is  subject  to  cancellation  or  renegotiation  in  the 
event  a  regional  or  national  advertiser  wishes  to  use  the  time  and 

pay  therefor  at  the  higher  rate.  While  it  may  be,  as  contended  by 
Mr.  Bartlett,  that  the  local  merchant  is  not  interested  in  advertising 
beyond  the  trade  area  of  Fresno,  the  fact  remains  that  the  high  dollar 
of  the  national  advertiser  determines  whether  the  Fresno  merchant 
does  or  does  not  remain  on  the  station. 

21.  It  is  admitted  by  Mr.  Bartlett  that  there  were  times  in  late 
1950  when  Station  KFRE  may  well  have  carried  as  many  as  seven  or 
eight  announcements,  exclusive  of  the  time  break  announcement,  in  a 
15-minute  program  and  that  in  some  of  the  KFRE  personality  programs, 
as  many  as  four  announcements  may  have  been  broadcast  back-to-back, 
For  several  years,  the  periods  of  high  commercial  activity  on  KFRE 
normally  occur  in  not  more  than  two  or  three  quarter  hours  during  the 
day,  normally  in  the  7:15  to  7:30  A.  M. ,  12:00  to  12:15  P.  M. ,  and 
occasionally  during  the  8:15  to  8:30  A.M.  time  segments.  Mr.  Bartlett 
testified  that  "We  have  made  it  a  policy  to  try  during  the  periods  of 
peak  business  selling  activity,  which  is  primarily  in  the  late  fall  season, 
to  accomodate  as  many  advertisers  as  we  could  in  one  or  two  of  the 
quarter  hours  we  broadcast  throughout  the  day.  In  other  words,  there 
were  occasional  quarter  hours  in  which  we  carried  a  large  number  of 
announcements,  and  that  is  why  in  our  renewal  applications  we  have 
always  said  that  we  will  normally  carry  three  anouncements  in  a  quarter 
hour,  or  three  minutes  of  commercial  in  a  quarter  hour,  I  should  say. 
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but  that  in  times  of  great  business  activities  that  number  may  be  sub¬ 
stantially  exceeded. ”  (Emphasis  supplied) 

22.  This  excessive  commercialization  of  Station  KFRE  is  not 
an  act  born  of  desperation  in  order  to  keep  from  going  bankrupt.  The 
four  announcements  back-to-back  and  seven  and  eight  announcements, 
exclusive  of  time  breaks,  during  a  15-minute  time  segment  were  inci¬ 
dents  that  occurred  in  1950  when  Station  KFRE  had  a  gross  revenue 

of  $497, 456  and  a  net  profit,  before  taxes,  of  $144,  503.  The  long 
established  policy  of  permitting  ’’substantially”  more  than  three 
announcements  in  a  15-minute  time  segment  normally  in  not  more 
than  two  or  three  quarter  hour  periods  per  day  during  periods  of  peak 
selling  activity  which  occurs  primarily  in  the  late  fall  season  cannot  be 
justified  on  the  ground  that  such  policies  and  practices  are  needed  to 
enable  Station  KFRE  to  compete  against  other  media  of  communication 
located  in  Fresno  or  the  San  Joaquin  Valley. 

23.  We  are  not  told  exactly  how  much  of  this  ’’aggressive  com¬ 
mercial  policy”  would  be  carried  over  into  the  proposed  television 
operation.  We  are  assured  by  Mr.  Bartlett  that  Fresno  advertisers 
share  his  concern  over  the  expense  of  buying  advertising  on  a  station 
which  will  cover  twice  the  area  they  might  want,  that  he  intends  to  have 

a  rate  differential,  to  be  fair  to  the  local  merchant  but  to  run  a  successful 
and  prosparous  business.  As  it  has  been  the  long  established  policy  of 
Station  KFRE  and  California  Inland  to  prefer  the  regional  and  national 
advertiser  as  against  the  local  advertiser  and  to  accommodate  as  many 
advertisers  as  possible  during  periods  of  peak  business  activity  regard¬ 
less  of  whether  the  number  of  announcements  broadcast  in  a  given  period 
exceeded  the  number  recognized  by  the  industry  as  being  in  good  taste 
and  consistent  with  good  practice,  we  are  forced  to  conclude  that 
Mr.  Bartlett  and  California  Inland  consider  these  policies  and  practices 
are  necessary  to  run  the  successful  and  prosperous  business  which  they 
propose  and  that  they  will  continue  these  policies  and  practices  in  the 
proposed  television  operation. 
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24.  Insofar  as  this  record  is  concerned,  KARM  had  never 
practiced  any  of  the  commercial  excesses  admitted  by  KFRE,  has  never 
preferred  the  high  dollar  national  advertiser  as  against  the  local  merchant, 
has  never  permitted  four  announcements  back-to-back  and,  despite 
several  continuing  years  of  operating  deficits,  has  not  curtailed  its 
public  service  activities,  has  not  ceased  to  serve  the  farm  audience 

and  community  activities  and  has  continued  its  long  established  policy 
of  meritorious  and  acceptable  service  to  the  community.  We  conclude 
that  KARM  will  continue  these  policies  and  practices  in  the  operation 
of  the  proposed  television  station. 

25.  We  do  not  object  to  successful  operation  of  a  broadcast  station 
and  have  no  intention  of  penalizing  any  applicant  because  he  has  operated 
a  station  successfully.  In  the  Commission’s  most  recent  television 
decision,  The  Tribune  Company,  et  al,  Docket  No.  102507,  et  al,  decided 
August  4,  1954,  9  RR  719,  the  Commission  granted  the  television  con¬ 
struction  permit  to  The  Tribune  Company  which  owned  and  published  the 

newspaper  having  the  largest  circulation  in  the  area  and  operated 
the  AM  and  FM  stations  which  had  the  larger  coverage.  Both  the 
newspaper  and  radio  operations  had  been  eminently  successful.  The 
only  commercial  excesses  of  that  applicant  occurred  in  the  spring  of 
1951  when,  under  unusual  circumstances,  Station  WFLA  broadcast  an 
excessive  number  of  spot  announcements.  As  soon  as  the  vice-president 
of  the  company  discovered  this  situation,  he  apologized  to  the  advertisers, 
refunded  the  amount  paid  or  made  good  by  additional  spots  without  cost, 
and  permitted  the  person  responsible  for  such  excesses  to  take  a  per¬ 
manent  vacation.  (See  paragraph  167  of  the  Initial  Decison  and  paragraph 
134  of  the  Decision. )  In  the  instant  case,  commercial  excesses  of  KFRE 
are  not  the  exception  but  the  rule.  They  are  consistent  with  the  com¬ 
mercial  policies  of  California  Inland  as  applied  to  the  station  over  a 
period  of  many  years. 

26.  A  grant  of  the  California  Inland  applicatiai  would,  as  sug¬ 
gested  by  its  counsel,  permit  that  company  to  furnish  very  effective 
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competition  in  the  media  of  mass  dissemination  of  news  and  information 
since  it  would  pit  McClatchy  (with  the  only  newspaper  in  Fresno  and 
Stations  KMJ-AM,  580  kc,  5  kw  U;  KMJ-FM,  7. 3  kw;  and  KMJ-TV, 
Channel  24)  against  California  Inland  (Channel  12  TV;  KFRE-AM,  940 
kc,  50  kw  U;  and  KRFM-FM,  70  kw)  and  result  in  a  battle  of  the  giants. 

On  the  other  hand,  a  grant  to  KARM,  The  George  Harm  Station  would 
pit  the  McClatchy  interests  (newspaper,  KMJ-AM,  FM  and  TV)  against 
California  Inland  (50  kw  AM  and  70  kw  FM)  and  The  George  Harm  in¬ 
terests  (channel  12  TV;  KARM,  1430  kc,  5  kw  U;  and  KARM-FM,  7. 3  kw) 
and  thus  create  a  competitive  situation  in  which  the  only  Fresno  newspaper 
would  be  pitted  against  the  only  Fresno  50  kw  AM  station  and  also  against 
the  only  maximum  power  Fresno  VHF  television  station.  The  long  estab¬ 
lished  policy  of  California  Inland  of  accommodating  advertisers  whenever 
possible,  with  apparent  disregard  to  the  accepted  practices  in  the  industry, 
leads  to  the  conclusion  that  if  they  were  followed  on  the  most  powerful 
television  station  in  Fresno,  the  competitive  situation  would  become 
worse  than  it  is  now  and  the  viewing  public  would  suffer. 

27.  We  conclude  that  whereas  some  preference  should  be  accorded 
to  KFRE  because  of  the  better  studio  layout,  a  like  or  similar  preference 
should  be  accorded  to  KARM  for  the  steps  it  will  take  to  guard  against 
possible  power  outages  and  breaks  in  the  studio  transmitter  links  and 
thus  give  greater  assurance  of  continued  quality  operation.  As  to  all 
other  comparative  features,  save  the  one  related  to  commercial  policies 
and  practices,  the  proposals  of  the  applicants  for  future  operation  and 
the  record  of  the  past  performance  of  the  applicants  are  so  nearly  alike 
as  to  force  the  conclusion  that  with  respect  to  these  comparative  features 
and  activities,  neither  applicant  is  to  be  preferred  as  against  the  other. 

28.  We  find  that  as  between  the  applicants  and  their  proposals,  the 
only  difference  on  which  we  can  base  a  conclusion  that  public  interest, 
convenience  and  necessity  will  be  better  served  by  the  granting  of  the 
one  and  the  denial  of  the  other  is  based  on  the  evidence  of  record  which 
established  that  the  two  applicants  have  policies  and  practices  in  the 
operations  of  their  AM  stations  which  indicate  a  substantial  difference 
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in  their  respective  understandings  as  to  what  has  been  and  is  required 
of  them  as  the  licensee  of  radio  facilities  and  wha.t  will  be  expected 
and  required  of  them  as  a  licensee  of  television  facilities.  The  record 
establishes  that  for  many  years,  California  Inland  has  construed  its 
obligation  as  licensee  of  its  50  kw  station,  KFRE,  to  discriminate 
against  the  local  Fresno  merchant  in  favor  of  the  national  advertiser 
who  was  willing  to  pay  for  the  coverage  of  the  station;  and  has  construed 
its  obligation  to  require  it  to  accommodate  as  many  advertisers  as 
possible  even  though  this  ’’accommodation"  has  often  resulted  in  the 
interruption  of  15-minute  program  segments  to  permit  the  broadcasting 
of  four,  five,  six,  seven  and  sometimes  eight  spot  announcements,  plus 
the  station  break,  to  the  substantial  destruction  of  the  entertainment 
value  of  the  programming.  It  is  possible  that  this  excessive  com¬ 
mercialization  which  normally  occurs  in  the  morning  in  the  7:15  to 
7:30  A.  M.  and  occasionally  in  the  8:15  to  8:30  A.  M.  time  segments 
may  explain  why  the  vice-president  of  the  Farm  Bureau  Federation 
after  listening  to  the  KFRE  farm  programs,  some  of  which  are  sponsored 
by  the  Bureau,  turns  the  dial  of  his  radio  to  the  KARM  frequency.  The 
announced  intention  of  the  president  of  California  Inland  "to  run  a  suc¬ 
cessful  and  prosperous  busiiess"  in  the  light  of  the  commercial  policies 
and  practices  heretofore  discussed,  fostered  and  continued  for  many 
years  while  Station  KFRE  has  been  making  substantial  profits,  leads 
to  the  conclusion  that  Mr.  Bartlett  and  California  Inland  when  con¬ 
fronted  with  the  alternative  of  more  profits  for  California  Inland  or 
better  programming  for  the  public  audience  in  the  future  will  continue 
to  decide  in  favor  of  more  profits  as  they  have  in  the  past.  The  record 
requires  the  finding  that  since  Mr.  Coombs  became  the  manager  of 
Station  KARM  in  January  1941  that  station  has  never  discriminated 
against  the  local  advertiser,  has  never  broadcast  four  announcements 
back-to-back,  has  never  had  a  policy  permitting  excessive  commercializa¬ 
tion  of  any  program  or  time  segment  and  that  the  policies  followed  in  the 
operation  of  its  standard  broadcast  station  will  be  continued  in  the  operation 
of  its  television  station.  Under  these  circumstances,  we  conclude  that  the 
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local  Fresno  merchant,  the  viewing  public  residing  in  Fresno  and  the 
area  to  be  served  by  the  proposed  television  station,  and  the  public 
interest,  convenience  and  necessity  will  be  better  served  by  granting 
the  application  of  KARM,  The  George  Harm  Station  and  denying  the 
application  of  California  Inland  Broadcasting  Company. 

29.  IT  IS  ORDERED  this  the  31st  day  of  August  1954,  that  the 
application  of  KARM,  The  George  Harm  Station,  Docket  No.  10650, 

File  No.  BPCT-1061,  for  a  permit  to  construct  a  commercial  television 
station  to  operate  on  Channel  12  in  Fresno,  California,  BE  and  the 
same  IS  GRANTED;  and  the  application  of  California  Inland  Broadcasting 
Company,  Docket  No.  9050,  File  No.  BPCT-413,  BE  and  the  same 
IS  DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION 

/s/  Basil  P.  Cooper 

Hearing  Examiner 


Released:  September  9,  1954 
and  effective  40  days  thereafter 
subject  to  Section  1.853  of  the 
Commission’s  Rules. 


[F.C.C.,  November  29,  1954] 


REPLY  OF  KARM  TO  EXCEPTIONS  OF 
CALIFORNIA  INLAND  BROADCASTING  COMPANY  AND 
_ BROADCAST  BUREAU _ 

****** 

16.  One  further  unique  position  taken  by  California  Inland  in  its 
exceptions  calls  for  a  reply.  In  Pars.  81-84,  pp.  50-52,  KFRE  contends 
that  it  should  be  preferred  in  this  proceeding  so  that  it  can  better 
compete  against  the  McClatchy  interests  in  the  area.  Of  course, 
McClatchy  is  not  a  party  to  this  proceeding,  but  since  the  Commission 
recently  denied  a  McClatchy  application  for  a  television  facility  in 
Sacramento  (McClatchy  Broadcasting  Company,  et  al. ,  FCC  54-1251, 
released  October  4,  1954),  KFRE  seems  to  feel  that  the  Commission  is 
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keenly  interested  in  who  opposes  McClatchy  in  Fresno.  Thus,  KFRE 
argues,  since  it  is  making  more  money  than  KARM  it  can  better 
compete  against  "the  McClatchy  empire"  and  should  be  preferred 
for  grant  herein.  Such  a  position  not  only  misconstrues  the  purpose 
of  a  comparative  hearing  but  distorts  the  Commission’s  rationale  in 
the  Sacramento  case  as  well. 

17.  The  Commission  found  no  fault  with  McClatchy  in  its 
Sacramento  decision;  rather,  it  praised  highly  the  broadcasting  opera¬ 
tions  of  the  McClatchy  Broadcasting  Company.  Typical  of  the  Com¬ 
mission’s  conclusions  concerning  McClatchy  in  that  case  is  the  fol¬ 
lowing: 

"In  view  of  our  finding  that  over  the  years  McClatchy 
has  compiled  an  outstanding  operational  record  at  its 
several  broadcast  stations,  great  reliance  may  be 
placed  on  its  representations. "  (Conclusion  Par.  9 
of  Decision. ) 

The  Commission  ultimately  decided  against  a  grant  to  McClatchy  solely 
on  one  issue:  diversity.  The  McClatchy  application  was  denied  even 
though  it  had  compiled  an  outstanding  record  because,  the  Commission 
concluded,  such  action  would  result  in  a  greater  diversification  of 
control  of  the  media  of  mass  communication  in  the  Scaramento  area. 

And,  in  the  instant  proceeding,  it  is  unquestionable  that  considerations 
of  diversification  would  better  be  satisfied  by  a  grant  to  KARM  herein, 
for  KFRE  with  its  50, 000  watt  CBS  affiliate  now  has  Fresno’s  prime 
AM  facility. 

4149  [FCC,  November  5,  1954] 

EXCEPTIONS  OF  KARM,  THE  GEORGE  HARM 

STATION,  AND  REQUEST  FOR  ORAL  ARGUMENT 

****** 

4153  Exception  to  Prior  Commission  Rulings 

in  this  Proceeding 

6.  As  the  Supreme  Court  stated  in  the  case  of  Levers  v.  Anderson: 
"...  we  must  be  mindful  of  the  ’long- settled  rule  of  judicial  administration 
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that  no  one  is  entitled  to  judicial  relief  for  a  supposed  or  threatened 
injury  until  the  prescribed  administrative  remedy  has  been  exhausted. Mt 
326  U.S.  219,  222  (1945).  Accordingly,  KARM  herewith  notes  its 
exception  to  the  prior  action  of  the  Commission  in  this  proceeding  in 
refusing  to  place  in  issue  the  question  of  the  availability  of  funds  to  the 
respective  applicants,  and  in  not  allowing  a  comparative  consideration 
thereof.  However,  while  KARM  submits  that  the  Commission  committed 
error  in  thus  precluding  consideration  of  the  availability  of  funds, 
such  error  is  not  now  prejudicial  in  view  of  the  Examiner's  Initial  De¬ 
cision  concluding  that  considerations  of  the  public  interest,  convenience 
and  necessity  will  be  better  served  by  a  grant  to  KARM  of  the  television 
facility  here  in  issue,  with  a  consequent  denial  of  the  California  Inland 
application. 

7.  The  first  Order  of  the  Commission  in  this  proceeding  designated 
the  applications  for  hearing  upon  the  standard  comparative  issues,  and 
also  placed  in  issue  the  financial  qualifications  of  KARM.  (FCC  53-1082, 
released  August  25,  1953.)  On  September  4,  1953,  the  Commission 
granted  KARM's  petition  for  leave  to  amend  its  application  so  as  to 
enable  that  applicant  to  clarify  its  financial  qualifications.  (FCC  53M- 
755. )  Subsequently,  further  minor  changes  in  the  applications  of  both 
applicants  herein  were  made  pursuant  to  Commission  Order.  (FCC  53M- 
815,  September  22,  1953.) 

8.  On  September  15,  1953,  KARM  petitioned  the  Commission  to 
delete  that  original  issue  which  pertained  solely  to  its  financial  qualifi¬ 
cations,  and  to  enlarge  the  scope  of  the  comparative  hearing  which 
was  to  follow  so  as  to  place  in  issue  the  availability  of  funds  to  both 

4154  applicants  and  include  a  comparative  consideration  of  the  financial 

qualifications  of  the  applicants. 

9.  KARM  based  its  petition  for  such  an  enlarging  of  issues  upon 
the  principles  announced  in  the  case  of  Johnston  Broadcasting  Co.  v. 
Federal  Communications  Commission,  175  F.  2d  351  (D.  C.  Cir.  1949). 
That  case  sets  forth  the  requirements  for  a  comparative  decision,  and 
makes  it  clear  that  any  area  of  difference  between  competing  applicants 
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which  is  properly  urged  by  one  party  to  be  significant  must  be  considered 
by  the  Commission.  The  mandate  of  the  Johnston  case  states  (175  F.  2d 
at  357): 

"The  Commission  cannot  ignore  a  material  difference 
between  two  applicants  and  make  findings  in  respect 
to  selected  characteristics  only.  Neither  can  it  base 
its  conclusion  upon  a  selection  from  among  its  findings 
of  differences  and  ignore  all  other  findings.  It  must 
take  into  account  all  the  characteristics  which  indicate 
differences,  and  reach  an  over-all  relative  determina¬ 
tion  upon  an  evaluation  of  all  factors,  conflicting  in 
many  cases. " 

10.  While  this  statement  was  made  with  specific  reference  to 
the  requirements  for  a  decision  which  is  reached  in  a  compartive  pro¬ 
ceeding  on  the  basis  of  the  record  made  therein,  the  principle  is 
clearly  applicable  to  the  even  more  basic  question  of  what  should  be 

at  issue  in  a  comparative  proceeding  before  the  Commission.  An  appli¬ 
cant’s  financial  ability  to  effectuate  its  proposals  is  more  than  vital;  it 
is  the  very  heart  of  all  that  is  proposed.  KARM  was  not  being  frivolous 
in  petitioning  for  the  inclusion  of  the  aforementioned  financial  issues; 
it  sincerely  questioned  California  Inland’s  financial  qualifications  and 
believed  itself  entitled  to  seek  the  taking  of  evidence  thereon  and  a 
comparative  consideration  thereof. 

11.  KARM’s  petition  for  the  deletion  of  the  issue  as  to  its  financial 
qualifications  alone  and  for  the  inclusion  in  issue  of  the  financial  quali¬ 
fications  of  both  applicants,  as  to  availability  and  on  a  comparative 
basis,  was  opposed  by  the  Broadcast  Bureau  (September  23,  1953)  and 
by  KFRE  (September  25,  1953).  Subsequently,  further  amendments  to 
their  respective  applications  were  made  by  California  Inland  (pursuant 

4155  to  FCC  53M-855,  September  29,  1953)  and  by  KARM  (pursuant 

to  FCC  53M-928,  October  20,  1953). 

12.  The  Commission  deferred  action  on  the  KARM  petition  to 
modify  and  enlarge  the  issues,  and,  as  the  hearing  date  was  approaching, 
KARM  filed  a  Supplemental  Petition  To  Modify  and  Enlarge  Issues  on 
November  5,  1953.  This  petition  set  forth  the  fact  that  corrective 
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amendments  to  the  KARM  application  made  the  availability  of  adequate 
funds  to  that  applicant  unquestionable,  and  further  set  forth  those  facts 
on  which  KARM  bases  its  contention  that  there  is  serious  doubt  as  to 
the  availability  to  California  Inland  of  those  alleged  funds  on  the  basis 
of  which  the  Commission  made  an  ex  parte  determination  that  it  was 
financially  qualified. 

13.  On  the  same  day,  the  Examiner  released  his  Second  Order 
Controlling  Conduct  of  Hearing.  (FCC  53M-976,  November  5,  1953.) 
This  Order  added  the  so-called  "Evansville  issue,  "  going  to  the  question 
of  the  adequacy  of  the  applicants1  proposed  funds,  but  precluded  KARM 
from  inquiring  into  the  availability  of  funds  to  KFRE  unless  the  Com¬ 
mission  should  subsequently  act  to  enlarge  the  issues. 

14.  KARMTs  Supplemental  Petition  To  Modify  and  Enlarge  Issues 
was  opposed  by  the  Broadcast  Bureau  and  by  KFRE.  On  November  16, 
1953,  KARM  filed  a  reply  to  the  opposition  of  KFRE  to  its  supplemental 
petition.  In  that  document,  KARM  again  pointed  out  that  the  availability 
to  California  Inland  of  its  alleged  funds  depends  to  a  great  extent  upon 
totally  unrealistic  expectations  of  profits  from  the  future  operations 

of  KFRE’s  existing  radio  facilities  and  proposed  television  facility. 
KARM  reiterated  its  plea  that  this  vital  question  be  placed  in  issue, 
basing  its  contention  on  sound  legal  principles  of  administrative  due 
process. 

15.  The  hearing  in  this  proceeding  began  on  November  16,  1953, 
and  continued  (with  various  recesses)  until  February  9,  1954,  when 
certain  depositions  which  had  been  taken  in  California  were  received  as 

4156  part  of  the  record  and  the  record  effectively  was  concluded. 

Meanwhile,  the  Commission  had  taken  no  action  on  KARM's  petitions, 
and  thus  the  hearing  was  conducted  with  the  availability  of  funds  to 
KARM  remaining  in  issue.  KARM  conclusively  proved  both  the  avail¬ 
ability  and  adequacy  of  its  funds,  although  it  was  precluded  from 
questioning  the  availability  of  California  Inland1  s  alleged  funds.  (See 
Pars.  65,  67,  69  and  70  of  KARM  Proposed  Findings.) 
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16.  After  the  effective  conclusion  of  the  hearing  in  this  proceeding, 
the  Commission  acted  upon  K ARM’s  petitions.  By  Order  dated  Feb¬ 
ruary  24,  1954  (FCC  54-241),  the  Commission  ruled  that  it  was  "satis- 
fied  that  KARM  is  financially  qualified,  ”  and  accordingly  deleted  the 
issue  relating  to  KARM’s  financial  qualifications.  However,  the  Com¬ 
mission  denied  KARM’s  petition  to  place  in  issue  the  availability  of 
KFRE’s  alleged  funds  and  to  consider  the  financial  qualifications  of 

both  applicants  on  a  comparative  basis. 

17.  Shortly  thereafter,  on  March  2,  1954,  KARM  filed  a  petition 
for  reconsideration  of  the  Commission’s  Order  refusing  to  modify  and 
enlarge  the  issues  herein.  KARM  again  pointed  out  that  KFRE’s  fin¬ 
ancial  proposals  depend  upon  profits  of  $240, 000  from  its  AM  and  FM 
operations  and  $140, 000  from  its  first  year  of  television  operations. 

The  population  of  the  City  of  Fresno  is  only  91,  669,  and  there  were 
then  in  operation  in  Fresno  a  total  of  six  radio  stations  and  three  tele¬ 
vision  stations.  (See  Pars.  7,  11  and  12  of  Initial  Decision. )  KARM 

pointed  out  that  not  only  were  all  three  of  those  television  stations  sus- 

2/ 

taining  substantial  operating  deficits,  -  but  also  that  the  six  radio 
stations  were  experiencing  substantial  decreases  in  operating  revenues 
due  to  the  inroads  of  television.  The  economic  facts  of  broadcasting 
life  thus  are  seen  to  cast  grave  doubts  on  the  ability  of  KFRE  to  realize 
4157  such  high  profits,  and,  thus,  to  construct  and  operate  its  tele¬ 

vision  station  as  proposed.  This  petition  for  reconsideration  was  opposed 
by  KFRE  and  by  the  Broadcast  Bureau.  (It  should  be  noted  that  KFRE 
did  not  request  reconsideration  of  the  Commission’s  action  in  deleting 
the  issue  relating  to  KARM’s  financial  qualifications.) 

18.  KARM’s  petition  for  reconsideration  was  denied  on  two  grounds. 
The  Commission  first  stated  that  KARM’s  allegations  as  to  the  economic 
aspects  of  the  competitive  broadcast  situation  in  Fresno  were  ’’advanced 


2/  Additionally,  television  station  KCOK-TV,  which  is  a  Tulare  station 
but  which  draws  heavily  on  Fresno  for  economic  support,  was  similarly 
suffering  considerable  losses. 
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on  information  and  belief  only”  and  ’’fail  to  contain  any  substantial 
showing  .  .  .  Perhaps  the  fact  that  the  Commission  erroneously 
interpreted  the  allegations  in  KARM’s  petition  for  reconsideration  caused 
it  to  reach  such  a  conclusion.  KARMTs  petition  alleged  that  the  operating 
television  stations  in  the  Fresno  area  were  suffering  substantial  operating 
deficits,  while  the  AM  broadcast  stations  were  experiencing  substantially 
reduced  operating  revenues  due  to  the  arrival  of  television  on  the  scene. 
(See  Pars.  11  and  12  of  KARM  Petition  for  Reconsideration).  The  Com¬ 
mission’s  Order  denying  the  petition  makes  it  apparent  that  the  Com¬ 
mission  based  its  decision  on  the  erroneous  impression  that  KARM  had 
alleged  that  all  of  the  television  and  AM  broadcasting  stations  in  the 
Fresno  area  were  sustaining  operating  deficits,  which  simply  is  not 
true. 

19.  A  second  ground  for  denying  KARM’s  petition  for  recon¬ 
sideration  was  that  ’’neither  the  Communications  Act  of  1934,  as  amended, 

i 

nor  the  Commission’s  Rules  and  Regulations  provide  for  reconsideration 
of  Commission  actions  on  interlocutory  matters  which  cannot  have  the 
effect  of  disposing  of  the  application  involved;”.  (FCC  54-527,  released 
April  23,  1954.)  This  ground  for  denying  KARM’s  petition  should  be  con¬ 
sidered  in  the  light  of  the  latest  FCC  Memorandum  Opinion  and  Order  on 
the  subject  in  an  analogous  situation.  In  the  current  proceecffng  for 
Channel  7  in  Buffalo,  New  York  (Great  Lakes  Television,  Inc. ,  et  al. , 

Dkt.  No.  10968,  et  al.),  one  applicant  petitioned  the  Commission  to 
enlarge  the  issues  so  as  to  include  the  financial  qualifications  of  another 

applicant.  Contrary  to  its  action  in  the  instant  proceeding,  the 
Commission  granted  the  petition  and  added  an  issue  as  to  the  other  ap^ 
plicant’s  financial  qualifications.  The  applicant  whose  financial  quali¬ 
fications  had  thus  been  placed  in  issue  subsequently  petitioned  for  a 
reconsideration  of  such  Commission  action.  The  Commission  did  not 
say  that  such  a  petition  could  not  be  considered,  as  it  did  in  the  instant 
proceeding,  but  stated  instead  that  such  a  pleading  must  be  filed  within 
30  days  after  the  action  complained  of  pursuant  to  Section  405  of  the 
Communications  Act.  Thus  in  the  Buffalo  proceeding,  the  petition 
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for  reconsideration  was  dismissed  solely  because  more  than  30  days 
had  passed  since  the  Commission  action  complained  of.  (FCC  54-1326, 
released  October  22,  1954. )  It  is  submitted  that  such  action  by  the 
Commission  in  the  Buffalo  proceeding  is  in  direct  contradiction  to  its 
rulings  and  reasoning  in  the  instant  proceeding  for  Channel  12  in 
Fresno,  for  the  clear  implication  of  the  Buffalo  Order  is  that  had  the 
petition  for  reconsideration  in  that  case  been  filed  within  30  days,  such 
a  petition  would  have  been  proper  although  the  situation  was  completely 
analogous  to  that  which  the  Commission  had  treated  differently  in 
Fresno.  - 

20.  Thus,  as  a  result  of  the  foregoing,  although  KARM's  financial 
qualifications  were  in  issue  during  the  entire  course  of  the  instant  pro¬ 
ceeding  and  were  conclusively  proven  by  the  applicant,  nonetheless 
KARM  was  not  permitted  to  question  the  availability  of  funds  to  the 
competing  applicant  despite  making  every  effort  to  do  so.  KARM’s 
present  position  regarding  this  matter  may  be  summarized  as  follows: 

(a)  Section  309(b)  of  the  Communications  Act  of  1934,  as  amended, 
entitles  an  applicant  to  "a  full  hearing.  "  The  Ashbacker  case  makes  a 
comparative  hearing  mandatory  in  the  event  of  mutually  exclusive 
applications.  Ashbacker  Radio  Co.  v.  Federal  Communications  Com¬ 
mission,  326  U.S.  327  (1945).  The  Johnston  case  requires  that  all 
legitimate  and  proper  areas  of  alleged  difference  be  made  the  subject  of 

evidence,  findings  and  ultimate  decision  in  comparative  hearings 
on  mutually  exclusive  applications.  Johnston  Broadcasting  Co.  v. 
Federal  Communications  Commission,  175  F.  2d  351  (D.C.  Cir.  1949). 

It  is  submitted  that  the  Commission  committed  error  in  refusing  to 
allow  KARM  to  question  the  availability  of  funds  to  its  competing  appli¬ 
cant,  and  in  not  placing  in  issue  the  question  of  the  availability  of  funds 
to  both  applicants  on  a  comparative  basis. 

37  In  a  footnote  to  the  aforementioned  Memorandum  Opinion  and  Order 
in  the  Buffalo  proceeding,  the  Commission  stated:  tTIt  should  be  noted 
that  the  pertinent  Commission  rules,  which  now  specify  a  20-day  filing 
period  as  to  petitions  for  rehearing  or  reconsideration,  are  presently 
being  revised  to  reflect  the  statutory  figure  of  30  days.  "  (Emphasis 
added. ) 


(b)  It  is  clear  from  a  study  of  the  Commission  Order  of  April  21, 
1954,  in  which  K ARM’s  Petition  for  Reconsideration  of  Commission 
Order  Refusing  To  Modify  and  Enlarge  Issues  was  denied,  that  the 
Commission  did  not  give  proper  consideration  to  said  petition.  This 
denial  of  KARM’s  rights  of  due  process  becomes  readily  apparent  when 
consideration  is  given  to  the  fact  that  the  Commission  Order  in  ques¬ 
tion  was  grounded  upon  a  patently  incorrect  interpretation  of  the  KARM 
petition.  (FCC  54-527,  released  April  23,  1954.)  Similarly,  the  Com¬ 
mission  further  grounded  its  denial  of  said  petition  for  reconsideration 
on  its  belief  that  such  a  petition  for  reconsideration  is  improper  re¬ 
garding  ’’interlocutory  matters  which  cannot  have  the  effect  of  disposing 
of  the  application  involved;”.  However,  the  Commission  has  recently 
made  it  clear  that  such  a  petition  is  perfectly  proper  if  it  is  filed  within 
30  days  of  the  action  complained  of.  (FCC  54-1326,  released  October  22, 
1954.) 

(c)  However,  the  aforementioned  Commission  errors  and  denials 
of  due  process  have  not  been  prejudicial  to  date  in  view  of  the  fact  that 
the  Hearing  Examiner’s  Initial  Decision  awarded  the  facility  here  in 
issue  to  KARM,  concluding  that  the  public  interest,  necessity  and 
convenience  would  better  be  served  thereby.  (FCC  54D-70,  released 
September  9,  1954.) 
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Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 


FCC  56-32 
25563 


In  re  Applications  of 

CALIFORNIA  INLAND  BROADCASTING 

COMPANY 

Fresno,  California 

KARM,  THE  GEORGE  HARM  STATION 
Fresno,  California 

For  Construction  Permits  for  New 
Television  Stations  (Channel  12) 


DOCKET  NO.  9050 
FILE  NO.  BPCT-413 

DOCKET  NO.  10650 
FILE  NO.  BPCT-1061 


Appearances 

W.  Theodore  Pierson  and  Robert  E.  Hodson,  of  Pierson  and  Ball, 
on  behalf  of  California  Inland  Broadcasting  Company;  D.  M.  Patrick, 
Karl  A.  Smith  and  Corwin  R.  Lockwood,  of  Hogan  and  Hartson,  Gilbert 
H.  Jertberg,  of  Dearing,  Jertberg  and  Avery,  Fresno,  California  and 
Floyd  H.  Hyde,  of  Lopez  and  Hyde,  Fresno,  California,  on  behalf  of 
KARM,  The  George  Harm  Station;  and  David  I.  Kraushaar,  on  behalf  of 
Chief,  Broadcast  Bureau,  Federal  Communications  Commission. 

DECISION 


By  the  Commission:  Chairman  McConnaughey  voting  for  KARM;  Com¬ 
missioners  Hyde  and  Bartley  voting  against  a  grant 
of  either  application  at  this  time  and  issuing  a  state¬ 
ment;  Commissioner  Lee  concurring  and  issuing  a 
statement 

Preliminary  Statement 

1.  In  this  proceeding,  California  Inland  Broadcasting  Company 
(hereinafter  sometimes  referred  to  as  California  Inland  or  KFRE),  and 
KARM,  The  George  Harm  Station  (hereinafter  sometimes  referred  to  as 
KARM)  seek  a  permit  to  construct  a  new  commercial  television  broadcast 
station  to  operate  on  Channel  12  in  Fresno,  California.  Their  applications 
were  designated  for  hearing  in  a  consolidated  proceeding  by  Commission 
Order  of  August  20,  1953.  In  the  order  of  designation  it  was  found  that 
the  applications  were  mutually  exclusive  and  therefore  that  a  hearing 
pursuant  to  the  requirements  of  Section  309(b)  of  the  Communications  Act 
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of  1934,  as  amended,  was  mandatory  to  determine  on  a  comparative  basis 
which  applicant  would  better  serve  the  public  interest,  convenience  and 
necessity.  It  was  further  found  that  California  Inland  Broadcasting  Com¬ 
pany  was  legally,  financially  and  technically  qualified  to  construct,  own 
and  operate  a  television  broadcast  station  and  that  KARM,  The  George 
Harm  Station,  was  legally  and  technically  qualified  to  construct,  own  and 
operate  a  television  broadcast  station.^  The  order  of  designation  set 
forth  the  following  issues: 

1.  To  determine  whether  KARM,  The  George  Harm  Station, 
is  financially  qualified  to  construct,  own  and  operate  its  proposed 
television  broadcast  station. 


1/  This  action  is  consistent  with  Commission  processing  procedure  in 
comparative  proceedings  under  which  factors  not  subject  to  comparative 
consideration  if  possible  are  resolved  at  the1  time  of  designation  for  hear¬ 
ing.  Where  the  Commission  has  information  before  it  relative  to  the  legal, 
technical  and  financial  qualifications  upon  which  it  is  able  to  determine 
that  an  applicant  meets  the  basic  statutory  qualifications,  which  are  abso¬ 
lute  rather  than  comparative  factors,  the  or^der  of  designation  sets  forth 
the  Commission's  findings  to  this  effect,  thtis  expediting  the  hearing  as 
well  as  the  Commission's  administrative  processes.  Such  findings  are 
subject  to  review  upon  petition  properly  filed  by  a  party  to  the  proceeding 
requesting  enlargement  of  issues.  Upon  a  showing  that  the  Commission's 
determination  is  in  error  or  that  substantive  evidence  can  be  adduced  in 
contravention  of  any  of  the  matters  relied  upon  by  the  Commission  in  its 
determination,  the  legal,  technical  or  financial  qualifications  of  an  appli¬ 
cant  will  be  placed  in  issue.  KARM  here  contends  that  the  Commission’s 
determination  relative  to  the  financial  qualifications  of  KFRE  was  erroneous 
and,  in  addition,  that  the  Commission  is  required  to  give  comparative 
consideration  to  financial  qualifications  of  the  applicants.  With  reference 
to  the  latter  contention,  we  believe  it  is  adequately  answered  by  the  deci¬ 
sion  of  the  United  States  Court  of  Appeals,  District  of  Columbia  Circuit, 
in  Scripps-Howard  Radio,  Inc,  v.  FCC,  189  F.  2d  677,  cert,  denied,  342 
U.  S.  850.  In  that  case  the  Commission's  position  that  financial  qualifica¬ 
tions  were  not  a  factor  for  comparative  consideration  was  specifically 
upheld.  In  the  present  proceeding  the  funds  available  to  each  applicant 
were  determined  upon  the  basis  of  evidence  submitted  with  or  as  amend¬ 
ments  to  the  applications.  This  evidence  was  considered  and  the  Commis¬ 
sion  found  in  its  original  order  that  KFRE  was  financially  qualified,  and 
by  a  subsequent  order  that  KARM  was  so  qualified.  Through  enlargement 
of  issues  by  the  Examiner  under  authority  granted  to  him  by  the  Commi  s- 
sion,  this  finding  was  limited  to  a  determination  that  the  applicants  had 
available  the  funds  shown.  The  adequacy  of  these  funds  to  effectuate  the 
applicants'  respective  proposals  was  placed  in  issue. 
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2.  To  determine  on  a  comparative  basis  which  of  the  opera¬ 
tions  proposed  in  the  above- entitled  applications  would  better  serve 
the  public  interest,  convenience  and  necessity  in  the  light  of  the 
record  made  with  respect  to  the  significant  differences  between  the 
applications  as  to: 

(a)  The  background  and  experience  of  each  of  the  above- 
named  applicants  having  a  bearing  on  its  ability  to  own  and  operate 
the  proposed  television  station. 

(b)  The  proposals  of  each  of  the  above-named  applicants 
with  respect  to  the  management  and  operation  of  the  proposed  station. 

(c)  The  programming  service  proposed  in  each  of  the 
above- entitled  applications. 

Preliminary  Determinations  re  Financial  Qualifications 
2.  Prior  to  designation  of  the  above- entitled  applications  for  hearing, 
in  conformance  with  the  requirements  of  Section  309(b)  of  the  Communica¬ 
tions  Act  of  1934,  as  amended,  the  Commission  advised  KARM  that,  inter 
alia,  it  was  unable  to  find  that  a  grant  of  its  application  would  serve  the 
public  interest,  convenience  and  necessity  in  that  it  could  not  conclude 
upon  the  basis  of  the  information  shown  in  the  application  that  KARM  was 
financially  qualified  to  construct,  own  and  operate  its  proposed  station. 

The  Commission  specifically  set  forth  that  in  connection  with  the  proposed 
use  of  existing  capital  in  the  amount  of  $150,000,  current  assets  in  the 
amount  of  $75,000  consisted  of  secured  notes  receivable  which  were  not 
adequately  characterized.  Thus  it  could  not  be  determined  that  such  notes 
represented  a  source  of  funds  readily  available:  the  Commission  further 
specified,  with  reference  to  a  loan  not  to  exceed  $750, 000  from  the  Bank 
of  America,  Fulton  Merced  Branch  of  Fresno,  California,  that  there  had 
not  been  submitted  a  copy  of  the  agreement  as  required  by  paragraph  4(c) 
of  Section  III  of  the  application,  and  that  the  applicant  had  not  indicate^ 
the  terms  of  the  agreement  as  required  by  paragraph  4(c)  of  Section  III 
of  the  application,  and  that  the  applicant  had  not  indicated  the  terms  of  the 
agreement  nor  the  collateral,  if  any,  to  be  pledged  as  security;  and  further 
that,  if  substantial  curtailments  of  the  proposed  loan  were  required  during 
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the  first  year  of  operation,  the  plan  of  financing  did  not  make  adequate 
provision  for  additional  construction  costs  and  working  capital  as  required 
by  paragraph  1(c)  of  Section  III  of  the  application  form. 

3.  On  August  20,  1953,  the  date  on  which  its  application  was  desig¬ 
nated  for  hearing,  KARM  filed  an  amendment  to  its  application,  which 
amendment  was  accepted  by  the  Examiner  on  September  4,  1953.  By  this 
amendment,  $75,000  in  cash  was  substituted  for  notes  receivable  of 

$40, 000  and  $35,000,  respectively.  A  letter  from  the  Bank  of  America 
was  submitted  setting  forth  the  terms  of  the  $750, 000  loan.  A  letter  from 
General  Electric  Company  was  submitted  stating  that  it  would  sell  KARM 
approximately  $500, 000  worth  of  equipment  on  deferred  payment  terms. 
Subsequent  to  this  amendment,  KARM  was  granted  leave  by  the  Examiner 
on  September  22,  1953  and  again  on  October  20,  1953  to  further  amend 

l 

its  application  with  reference  to  its  financial  showing. 

4.  On  September  15,  1953,  KARM  filed  a  petition  to  modify  and 
enlarge  issues  to  include  the  following: 

(A)  To  determine  whether  the  applicants  are  financially  quali¬ 
fied  to  construct,  own  and  operate  the  television  stations  proposed 
by  them  in  the  manner  proposed. 

(B)  To  determine  on  a  comparative  basis  which  of  the  two 
applicants  is  better  financially  qualified  to  construct,  maintain  and 
operate  the  television  station  proposed  by  it  in  the  manner  proposed. 

(C)  To  determine  on  a  comparative  basis  which  of  the  oper¬ 
ations  proposed  in  the  above- entitled  applications  would  better 
serve  the  public  interest,  convenience  and  necessity  in  the  light  of 
the  record  made  with  respect  to  Issues  (A)  and  (B)  set  forth  above. 

4216  Petitioner  further  requested  that  Issue  1  as  set  forth  in  the  Com¬ 

missions  Order  of  August  20,  1953  relative  to  the  financial  qualifications 
of  KARM  be  deleted  for  the  reason  that  all  questions  raised  by  the  Com¬ 
mission  in  this  connection  has  been  satisfactorily  answered  through  ac¬ 
ceptance  by  the  Examiner  on  September  4,  1953  of  the  said  amendment 
to  the  KARM  application.  With  reference  to  the  additional  issues  requested, 
KARM  contended  that  only  the  applicants  themselves  have  real  knowledge 
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as  to  whether  they  now  are  or  will  be  able  to  construct  the  type  of  station 
they  propose  for  the  sums  of  money  set  forth  by  them  as  estimated  con¬ 
struction  costs  in  their  respective  applications;  that  estimates  of  costs 
of  operation  for  the  first  year  as  well  as  estimated  revenue  for  the  first 
year  play  a  most  important  part  in  determining  whether  applicants  have 
sufficient  financial  resources  to  operate  a  station  after  it  is  constructed; 
that  a  major  expense  in  television  operations  is  programming  and  that, 
despite  the  data  required  to  be  specified  in  an  application,  little  can  be 
determined  from  such  showings;  and  that  a  comparison  of  the  proposals 
of  each  of  the  applicants  is  in  issue  with  respect  to  the  management  and 
operation  of  the  proposed  stations,  and  that  the  showings  in  this  respect 
would  or  should  have  a  material  effect  upon  costs  of  operation.  Petitioner 
further  contended  that  a  determination  of  the  financial  qualifications  of  an 
applicant  is  a  statutory  requirement;  that  a  favorable  finding  upon  this  re¬ 
quirement  must  be  made  by  the  Commission  on  the  final  record  before  it 
legally  can  grant  an  application  for  a  construction  permit;  and  that  in  a 
comparative  hearing  it  would  be  a  denial  of  due  process  to  prevent  an 
applicant  from  inquiring  into  the  factual  situations  which  relate  to  the  finan¬ 
cial  qualifications  of  its  competitor.  Finally,  petitioner  contended  that  in 
the  instant  case  the  request  of  KARM  for  inclusion  of  issues  concerning 
financial  qualifications  and  comparative  financial  qualifications  cannot  be 
considered  as  frivolous  or  wholly  unsubstantial.  At  no  point  in  this  plead¬ 
ing  was  it  alleged  specifically  that  California  Inland  did  not  have  available 
to  it  the  funds  specified  in  its  application,  nor  were  facts  set  forth  in 
support  of  the  contention  that  petitioner’s  allegations  were  not  frivolous 
or  wholly  unsubstantial. 

5.  On  November  5,  1953  KARM  filed  a  pleading  termed  ’’Supplemental 
Petition  to  Modify  and  Enlarge  Issues.  ”  In  this  pleading  petitioner  reiter¬ 
ated  its  request  for  deletion  of  Issue  1  as  set  forth  in  the  Commission’s 
Order  of  August  20,  1953  for  the  same  reasons  set  forth  in  its  petition  of 
September  15,  1953.  In  this  pleading  it  was  also  alleged  that  KFRE  must 
realize  in  excess  of  $240,000  in  net  cash  profits  from  its  AM  and  FM 
operation  and  a  minimum  of  $140, 000  in  cash  profits  from  its  proposed  TV 
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operations  in  order  to  meet  payments  on  continuing  obligations.  It  was 

urged  that  "such  a  plan,  even  if  originally  adequate,  which  we  deny,  will 

provide  no  financial  elasticity  to  accommodate  any  adverse  change  in 

either  TV  or  AM  operation  or  any  increased  costs  incident  to  either  TV 

construction  or  operation.  "  Other  allegations  included  a  contention  that 

if  the  redemption  and  cancellation  in  1952  of  15,000  shares  of  the  capital 

stock  of  KFRE  at  a  purchase  price  of  $360, 000  should  be  in  violation  of 

Section  115(g)  of  the  Internal  Revenue  Code  the  financial  qualifications  of 

KFRE  and  its  stockholders  to  carry  out  the  proposal  made  in  this  proceed- 

2/ 

ing  would  be  substantially  and  adversely  affected—' ;  and  that  the  corpora- 
4217  tion  and  its  stockholders  will  be  required  to  borrow  to  their  full 

capacity.  Petitioner  again  contended  that  "To  prevent  proper  inquiry  into 
factual  situations  which  relate  to  and  govern  financial  qualifications  would 
thus  not  only  constitute  violation  of  the  Commission’s  statutory  duty,  but 
of  procedural  due  process  as  well.  ” 

6.  The  Commission,  on  February  24,  1954  considered  the  above 
petitions,  the  oppositions  thereto  filed  by  California  Inland  and  the  Chief 
of  the  Broadcast  Bureau,  and  the  application  of  KARM  as  amended.  It  was 
ruled  that,  in  view  of  the  additional  information  supplied  in  the  said  amend¬ 
ments,  KARM  would  in  fact  have  available  to  it  the  funds  set  forth  in  its 
application  and  therefore  Issue  1  in  the  order  of  designation  relative  to 
the  financial  qualifications  of  this  applicant  was  deleted.  It  was  also  ruled 
that  no  showing  had  been  made  sufficient  to  place  in  question  the  financial 
qualifications  of  California  Inland  and  that  no  compelling  reason  therefore 
had  been  furnished  for  the  departure  by  the  Commission  from  its  policy 
against  permitting  financial  qualifications  to  be  considered  as  a  basis  of 
comparison.  However,  the  Examiner  was  authorized  to  enlarge  the  issues 
upon  a  petition  properly  filed  by  a  party  to  the  proceeding  and  upon  suffi¬ 
cient  allegations  of  fact  in  support  thereof  to  include  the  following  issue: 


2/  No  allegation  was  made  that  the  legality  of  this  transaction  had  been 
questioned  by  the  United  States  Government  or  any  other  party. 


"To  determine  whether  the  funds  available  to  the  applicants  will  give  rea¬ 
sonable  assurance  that  the  proposals  set  forth  in  the  applications  will  be 
effectuated.  "  Under  this  authorization  the  Examiner  did  subsequently  so 
enlarge  the  issues,  thus  requiring  a  determination  in  this  proceeding  as 
to  whether  each  applicant  can  in  fact  construct,  program  and  operate  its 
proposed  station  with  the  amount  of  money  allocated  for  these  purposes. 

7.  On  March  2,  1954,  KARM  filed  a  "Petition  for  Reconsideration 
of  Commission  Order  Refusing  To  Modify  and  Enlarge  Issues"  in  which 
its  previous  allegations  were  again  set  forth  and  in  addition  it  was  alleged 
on  information  and  belief  that  six  AM  stations  and  the  three  television 
stations  operated  in  the  Fresno,  California  area  as  well  as  station  KCOK- 
TV  (operating  in  Tulare,  California,  adjacent  to  Fresno),  have  suffered 
substantial  losses  in  operating  revenues,  are  incurring  substantial  oper¬ 
ating  deficits,  and  will  continue  to  do  so.  Oppositions  to  this  petition 
were  filed  by  KFRE  and  by  the  Chief  of  the  Broadcast  Bureau.  The  Com¬ 
mission  again  deliberated  the  matters  presented  by  these  pleadings  and  by 
order  of  April  21,  1954  held  that  petitioner's  allegations  failed  to  contain 
any  substantial  showing  and  therefore  failed  to  substantiate  petitioner's 
newly  advanced  contention  that  the  operating  conditions  and  developments 
in  the  broadcast  field  in  the  Fresno,  California  area,  prevailing  since 
November,  1954,  made  it  impossible  for  California  Inland  to  realize  suffi¬ 
cient  funds  from  its  presently  operated  AM  station  and  its  proposed  televi¬ 
sion  station  to  meet  proposed  construction  and  operating  costs.  The  peti¬ 
tion  was  denied.  This  determination  was  made  although  it  was  pointed  out 
that  neither  the  Communications  Act  of  1934,  as  amended,  nor  the  Com¬ 
mission's  Rules  and  Regulations  provide  for  reconsideration  of  Commis- 

4218  sion  actions  on  interlocutory  matters  which  cannot  have  the  effect 

of  disposing  of  the  application  involved. 

8.  In  arriving  at  the  above  determination  the  Commission  did  con¬ 
sider  the  allegations  and  facts  presented  by  the  parties  and  it  appears 
proper  to  here  point  out  some  of  the  facts  presented  which  we  believe  fully 
support  the  unsubstantial  and  frivolous  nature  of  the  claims  of  KARM. 

The  application  of  KFRE  discloses  that  it  will  have  in  excess  of  $100, 000 
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over  and  above  the  cash  required  by  it  to  complete  construction  of  its 
proposed  television  station  without  taking  into  account  estimated  profits 
or  revenues  for  any  purpose,  provided  its  estimates  of  construction  costs 
are  reasonably  accurate.  KARM  was  afforded  full  opportunity  to  inquire 
into  the  reasonableness  of  these  estimates  under  the  issue  adopted  by  the 
Examiner;  e.g. ,  whether  the  funds  allocated  by  the  applicants  will  give 
reasonable  assurance  that  the  proposals  set  forth  in  the  applications  will 
be  effectuated.  This  issue  also  permitted  full  inquiry  into  whether  KARM 
can  effectuate  its  program  proposals  and  its  management  and  operational 
proposals  with  the  funds  available  to  it.  Further,  the  facts  presented  in 
these  pleadings  disclose  but  little  disparity  between  the  financial  positions 
of  the  applicants  and  the  profit  estimates  from  the  proposed  television 
operations  are  virtually  identical.  With  reference  to  estimated  income, 
despite  its  allegations  concerning  the  competitive  situation  in  the  Fresno 
area,  KARM  expects  to  reduce  its  losses  in  its  AM  operation;  KFRE  esti¬ 
mates  that  the  profit  from  its  operation,  which  is  based  on  a  demonstrated 
earning  record  for  past  years,  will  be  less  due  to  obligations  to  be  incurred 
for  its  television  operations  and  the  additional  depreciation  on  the  television 
equipment.  KARM  relies  upon  the  case  of  Johnston  Broadcasting  Company 
v,  FCC,  175  F.  2d  351,  in  demanding  comparative  consideration  of  the  fi¬ 
nancial  qualifications  of  the  applicants  herein.  The  Johnston  case,  however, 
specifically  excepts  differences  which  are  frivolous  or  wholly  unsubstantial. 
Thus,  the  Commission  is  not  required  to  surrender  all  control  over  its 
hearing  proceedings  to  the  extent  of  permitting  the  introduction  of  evidence 

on  every  point  of  difference  asserted  by  an  applicant  regardless  of  how 

3/ 

frivolous  or  unsubstantial  it  may  be.— 


3/  Under  the  provisions  of  Section  319(a)  of  the  Communications  Act  of 
1934,  as  amended,  the  Commission  must  require  certain  information  to 
be  submitted  in  applications  for  construction  permits.  That  section  pro¬ 
vides  in  part  as  follows:  "The  application  for  a  construction  permit  shall 
set  forth  such  facts  as  the  Commission  by  regulation  may  prescribe  as  to 
the  citizenship,  character,  and  the  financial,  technical,  and  other  ability 
of  the  applicant  to  construct  and  operate  the  station,  the  ownership  and 
location  of  the  proposed  station  and  of  the  station  or  stations  with  which 

(Footnote  continued  on  next  page) 
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9.  KARM  filed  extensive  exceptions  relative  to  these  matters  which 
it  summarizes  as  follows:  ”(a)  Section  309(b)  of  the  Communications  Act 

of  1934,  as  amended,  entitles  an  applicant  to  a  full  hearing.  The  Ashbacker 
case  makes  a  comparative  hearing  mandatory  in  the  event  of  mutually  ex¬ 
clusive  applications.  Ashbacker  Radio  Co.  v.  Federal  Communications 
Commission,  326  U.S.  327  (1945).  The  Johnston  case  requires  that  all 
4219  legitimate  and  proper  areas  of  alleged  difference  be  made  the  subject 

of  evidence,  findings  and  ultimate  decision  in  comparative  hearings  on 
mutually  exclusive  applications.  Johnston  Broadcasting  Co.  v.  Federal 
Communications  Commission,  175  F.  2d  351  (D.C.  Cir.  1949).  It  is  sub¬ 
mitted  that  the  Commission  committed  error  in  refusing  to  allow  KARM 
to  question  the  availability  of  funds  to  its  competing  applicant,  and  in  not 
placing  in  issue  the  question  of  the  availability  of  funds  to  both  applicants 
on  a  comparative  basis.  ” 

10.  We  believe  that  KARM,  contrary  to  its  contention,  has  been 
afforded  a  full  hearing  in  conformance  with  the  mandate  of  the  Ashbacker 
case.  The  one  and  only  area  in  which  we  precluded  the  introduction  of 
evidence  in  this  proceeding  was  with  respect  to  the  funds  asserted  by  the 
applicants  to  be  available  to  them.  The  only  major  point  of  attack  by  KARM 
in  this  area  was  as  to  the  accuracy  of  KFRE’s  estimated  profits,  profits 
which  are  not  needed  to  complete  construction  and  commence  operation 


Footnote  3/  continued: 

it  is  proposed  to  communicate,  the  frequencies  desired  to  be  used,  the 
hours  of  the  day  or  other  periods  of  time  during  which  it  is  proposed  to 
operate  the  station,  the  purpose  for  which  the  station  is  to  be  used,  the 
type  of  transmitting  apparatus  to  be  used,  the  power  to  be  used,  the  date 
upon  which  the  station  is  expected  to  be  completed  and  in  operation,  and 
such  other  information  as  the  Commission  may  require.  Such  application 
shall  be  signed  by  the  applicant  under  oath  or  affirmation. "  To  hold  that 
evidence  must  be  taken  upon  each  and  every  matter  upon  which  the  Com¬ 
mission  required  information  if  a  difference  is  asserted — regardless  of 
how  frivolous  or  unsubstantial  the  matters  raised,  regardless  of  the  lack 
of  reasonable  showing  contained  in  the  pleading— would  create  interminably 
long  proceedings  and  place  an  inordinate  and  unnecessary  burden  upon 
other  parties  and  the  Commission  with  no  indication  of  benefit  to  be  de¬ 
rived  therefrom. 
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with  funds  in  excess  of  $100,000,  profits  estimated  in  the  case  of  its  AM 
operation  on  the  basis  of  a  demonstrated  earning  capacity  over  a  period 
of  years,  and  a  profit  estimate  from  the  proposed  television  operation 
which  varies  less  than  1%  from  the  estimate  of  KARM.  It  is  therefore 
difficult  to  imagine  a  less  substantial  contention:  e.g. ,  that  these  facts 
can  be  offset  through  an  unsupported  general  allegation  as  to  the  competi¬ 
tive  broadcast  situation  in  Fresno.  So  much  for  the  specific  contention. 
With  reference  to  the  general  contention  that  the  question  of  the  availability 
of  funds  to  both  applicants  on  a  comparative  basis  must  be  placed  in  issue, 
we  here  reaffirm  the  Commission’s  long  adhered- to  policy  of  refusing  to 
consider,  as  a  comparative  factor  in  awarding  grants,  which  applicant  has 
the  greater  resources;  we  require  assurance  only  of  financial  qualification 
to  effectuate  the  proposals  of  the  applicant,  and  KARM  made  no  showing 
that  probative  evidence  could  be  adduced  on  this  point  or  that  any  real 
issue  was  involved.  In  view  of  these  considerations,  we  believe  that  denial 
of  KARM’s  request  for  enlargement  of  issues  as  set  forth  in  its  said  plead¬ 
ings  was  proper  and  that  the  exceptions  filed  relative  to  this  denial  must 
be  rejected. 

Hearing  Proceeding 

11.  The  record  was  opened  on  September  28,  1953  pursuant  to  the 
provisions  of  Section  1.841  of  the  Commission’s  Rules  Relating  to  Practice 
and  Procedure,  with  subsequent  conferences  being  held  on  the  dates  of 
November  2  and  3,  1953.  The  Examiner,  on  October  9,  1953,  issued  his 
First  Order  Controlling  Conduct  of  Hearing  and  on  November  5,  1953 
issued  a  Second  Order  Controlling  Conduct  of  Hearing.  The  points  of 
reliance  of  the  parties,  stipulations  removing  certain  matters  from  corn- 
4220  parison,  and  certain  procedures  to  be  followed  were  specified  in 

this  second  order,  a  copy  of  which  is  attached  hereto  as  Appendix  A.  The 
record  was  closed  on  March  4,  1954.  On  March  22,  1954,  proposed  find¬ 
ings  of  fact  and  conclusions  of  law  were  filed  by  the  applicants.  On  March 
29,  1954,  rebuttal  findings  were  filed  by  KFRE  and  a  brief  statement 
termed  ’’Reply  of  KARM,  The  George  Harm  Station  In  Lieu  of  Rebuttal 
Findings  to  Proposed  Findings  of  Fact  and  Conclusions  of  Law  Filed  on 
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Behalf  of  California  Inland  Broadcasting  Co. "  was  filed  by  KARM.  On 
September  9,  1954  the  Examiner  released  his  Initial  Decision  looking 
toward  grant  of  the  application  of  KARM  and  denial  of  the  application  of 
KFRE.  The  applicants  and  the  Chief  of  the  Commission's  Broadcast 
Bureau  filed  exceptions  (and  briefs  in  support  thereof)  to  the  Initial  Deci¬ 
sion.  KARM  and  KFRE  filed  reply  briefs  to  the  exceptions.  All  parties 
participated  in  oral  argument  on  the  exceptions  before  the  Commission 

en  banc  on  December  17,  1954.  We  have  examined  each  of  the  parties* 

4  / 

exceptions  and  the  reply  briefs.-  Those  exceptions  that  have  been  granted, 
either  in  whole  or  in  part,  are  reflected  in  the  decision;  the  others,  or  the 
portions  not  so  granted,  are  denied  either  for  reasons  set  out  in  the  decision, 
or  as  having  no  decisional  significance  here. 

FINDINGS  OF  FACT 
Area  to  be  Served 

12.  The  City  of  Fresno  is  located  almost  midway  between  the  north¬ 
ern  and  southern  boundaries  of  the  State  of  California  in  the  heart  of  the 
San  Joaquin  Valley.  Fresno  is  approximately  midway  between  San  Fran¬ 
cisco  and  Los  Angeles  on  the  main  avenue  of  commerce  between  these  two 
cities,  both  of  which  are  approximately  175  miles  from  Fresno.  The  San 
Joaquin  Valley  is  approximately  60  miles  wide  throughout  most  of  its  length 
and  extends  approximately  125  miles  northwest  and  approximately  135  miles 
southeast  of  the  City  of  Fresno.  Fresno  is  the  largest  city  in  central  Cal¬ 
ifornia  and  the  commercial  and  cultural  center  of  the  San  Joaquin  Valley. 

13.  Approximately  25  miles  east  of  Fresno  lie  the  Sierra  Nevada 
Mountains  rising  more  than  14, 000  feet  in  height  and  providing  an  effective 
barrier  to  the  east.  Approximately  35  miles  to  the  west  are  the  Coast 
Range  of  mountains  rising  to  approximately  5, 000  feet  in  height  and  pro¬ 
viding  a  barrier  between  San  Joaquin  Valley  and  the  coast. 


4/  The  exceptions  of  KARM  are  primarily  to  the  failure  of  the  Examiner 
to  reach  specified  conclusions  and  to  prior  Commission  rulings  relative 
to  placing  financial  qualifications  in  issue.  No  exceptions  are  taken  to  the 
findings  of  fact. 
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14.  Each  applicant  proposes  to  serve  Fresno  and  the  area  contiguous 
thereto  from  transmitters  and  towers  to  be  located  in  the  Meadow  Lakes 
area  on  Bald  Mountain  which  is  approximately  30  miles  northeast  of  the  City 
of  Fresno.  The  site  of  the  transmitter  and  tower  proposed  by  California 
Inland  is  less  than  one  mile  from  the  site  of  the  transmitter  and  tower  pro¬ 
posed  by  HARM.  Neither  applicant  claims  preference  because  of  trans¬ 
mitter  site  or  coverage.  Except  to  the  east  in  the  Sierra  Nevada  mountain 
area,  the  radius  from  the  tower  to  the  Grade  A  coutour  of  either  station 
will  be  approximately  60  miles.  Within  this  area  is  the  City  of  Fresno, 

4221  population  91,  669,  with  an  additional  38, 923  persons  living  outside 

the  city  but  in  the  Fresno  urbanized  area.  Within  the  Grade  A  contour  are 
six  counties  which  constitute  the  area  normally  referred  to  as  the  "Fresno 
Market”  from  the  standpoint  of  distribution  and  marketing.  This  area  in 
1953  had  an  estimated  population  of  643,  200,  of  which  only  169,  500  (approx¬ 
imately  26%)  live  in  cities  having  a  population  of  10,000  or  more.  The 
Grade  B  contour  will  serve  approximately  eight  counties  which  have  an 

4 

estimated  1953  population  of  693, 500.  Approximately  73%  of  the  population 
in  the  Grade  B  area  is  predominantly  rural  and  the  economy  of  this  area  is 
based  primarily  on  agriculture. 

15.  The  importance  of  farm  production  in  the  central  California 
area,  a  substantial  portion  of  which  will  be  served  by  the  proposed  televi¬ 
sion  station,  is  indicated  by  the  fact  that  according  to  the  1951  Federal 
State  Market  News  Service,  this  area  produced  the  following  percentage 
of  total  United  States  shipments:  Peaches  -  24%,  cantaloupes  -  39%, 
other  melons  excluding  watermelons  -  31%,  tomatoes  -  25%,  figs  -  95%, 
raisins  -  99%,  grapes  -  76%,  and  olives  -  75%.  In  addition,  the  area  pro¬ 
duced  more  cotton  than  any  state  in  the  United  States  except  Texas.  The 
area  produces  90%  of  the  wine  made  in  the  United  States.  Companies 
processing  olives,  oranges  and  oils  from  cotton  seeds  are  located  here. 
Much  of  the  industry  in  central  California  is  related  directly  to  agriculture, 
that  is,  packing,  processing  and  shipping  of  agricultural  products. 

16.  Fresno  State  College  at  Fresno  is  the  only  state  college  in  central 
California.  This  college  provides  regular  liberal  arts  courses  as  well  as 
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special  courses  in  agriculture  conducted  in  conjunction  with  its  large  farm 
school  located  on  the  outskirts  of  Fresno. 

17.  The  City  of  Fresno  is  served  by  only  one  daily  newspaper, 
owned  by  the  McClatchy  interests.  This  paper  circulates  widely  within  a 
radius  of  approximately  50  miles  from  Fresno. 

18.  Radio  stations  with  principal  studios  in  Fresno,  their  call  letters 
and  the  licensees  thereof  are  as  follows: 

_ Station _  _ Licensee _ 

KMJ,  580  kc,  5  kw,  U  McClatchy  Broadcasting  Company 

KMJ-FM,  97.9  me,  7.3  kw  McClatchy  Broadcasting  Company 

KFRE,  940  kc,  50  kw,  U  California  Inland  Broadcasting 

Company 

KRFM,  93.7  me,  70  kw  California  Inland  Broadcasting 

Company 

KYNO,  1300  kc,  1  kw,  U  Radio  KYNO,  The  Voice  of  Fresno 

KMAK,  1340  kc,  250  w,  U  McMahan  Broadcasting  Company 

KARM,  1430  kc,  5  kw,  U  KARM,  The  George  Harm  Station 

KARM-FM,  101.9  me,  7.4  kw  KARM,  The  George  Harm  Station 

KGST,  1600  kc,  1  kw,  Daytime  Delle  Broadcasting  Company 

4222  19.  Television  stations  in  Fresno  which  were  in  operation  at  the 

close  of  the  hearing  were: 

Station  Channel  CP  Granted  Licensee 

KMJ-TV  24  September  17,  1952  McClatchy  Broadcasting^ 

KJEO-TV  47  April  8,  1953  O'Neill  Broadcasting  Company 

KBID-TV-/  53  August  12,  1953  John  Poole  Broadcasting 

Company 

20.  The  applicants  stipulate,  for  the  purpose  of  this  proceeding, 
that  the  McClatchy  interests,  which  own  and  publish  the  only  daily  news¬ 
paper  in  Fresno,  own  stations  KMJ  (AM,  FM  and  TV)  in  Fresno,  own 
other  newspapers  and  other  radio  stations,  including  stations  at  Sacramento, 
Bakersfield,  and  Stockton,  are  the  dominant  competitor  in  the  media  of 

5/  The  station  went  on  the  air  December  21,  1953. 
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mass  communications  in  the  San  Joaquin  Valley  and  the  central  valley  of 
California. 

21.  The  .  5  mv/m  daytime  contour  of  station  KFRE  is  roughly  in  the 
shape  of  an  ellipse  with  its  long  axis  extending  northward  to  Sacramento 
and  south  for  a  distance  of  145  miles,  with  the  short  axis  extending  from 
the  Sierra  Nevada  Mountains  on  the  east  and  to  the  Pacific  Ocean  on  the 
west.  The  interference-free  nighttime  contour  of  station  KFRE  is  also  in 
the  form  of  an  ellipse  with  a  short  east- west  axis  of  approximately  90  miles 
and  the  long  axis  extending  approximately  75  miles  north  and  100  miles 
south  of  Fresno. 

22.  The  .  5  mv/m  daytime  contour  of  station  KARM  is  in  the  form 
of  an  ellipse  with  the  northeast- southeast  axis  extending  approximately  30 

> 

miles  to  each  side  of  Fresno  and  with  the  long  axis  extending  approximately 
75  miles  north  and  60  miles  south  of  Fresno.  The  interference-free  night¬ 
time  contour  of  station  KARM  is  also  in  the  form  of  an  ellipse  with  the 
short  axis  of  approximately  35  miles  and  the  long  axis  extending  approx¬ 
imately  35  miles  northwest  and  25  miles  southeast  of  Fresno. 

23.  Except  for  a  portion  of  mountainous  area  north  of  Fresno,  all 

j  of  the  area  within  the  Grade  B  contour  of  the  proposed  television  station  is 
within  the  .  5  mv/m  daytime  contour  of  station  KFRE.  The  Grade  B  contour 
of  the  proposed  television  station  will  include  all  of  the  area  within  the 
nighttime  interference-free  contour  of  station  KFRE  except  that  portion 
which  is  more  than  60  miles  south  of  Fresno.  Substantially  all  of  the  area 
within  the  Grade  B  contour  of  the  proposed  television  station  is  within  the 
50  uv/m  contour  of  station  KRFM. 

24.  The  Grade  B  contour  of  the  proposed  television  station  will 
serve  all  of  the  area  within  the  50  uv/m  contour  of  station  KARM-FM,  all 
of  the  interference-free  nighttime  service  area  of  station  KARM  and  sub¬ 
stantially  all  of  the  area  within  the  .  5  mv/m  daytime  contour  of  station 
KARM. 

4223  History  of  California  Inland  Broadcasting  Company 

25.  California  Inland  Broadcasting  Company  is  the  licensee  of 
standard  broadcast  station  KFRE,  Fresno,  California,  operating  on  the 
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facilities  940  kc,  50  kw  power,  unlimited  time,  employing  a  directional 
antenna  day  and  night  (DA-2),  and  is  licensee  of  FM  broadcast  station 
KRFM,  Fresno,  California,  operating  on  93.7  me,  with  70  kw  ERP.  Cal¬ 
ifornia  Inland  is,  to  all  intents  and  purposes,  the  result  of  a  merger  be¬ 
tween  the  owners  of  station  KTKC  at  Visalia,  California,  and  station 
KFRE  at  Fresno,  California,  which  merger  became  effective  under  cir¬ 
cumstances  hereinafter  detailed.  The  license  histories  of  stations  KTKC 
and  KFRE  insofar  as  pertinent  to  this  proceeding  are  as  follows: 

26.  KTKC.  On  January  5,  1937,  the  Commission  granted  the  appli- 
cation  of  Tulare- Kings  Counties  Radio  Associates-7  for  a  permit  to  con¬ 
struct  station  KTKC  to  operate  at  Visalia,  California,  on  the  frequency 
1190  kc,  with  250  watts  power,  unlimited  time.  On  September  18,  1939, 
the  Commission  authorized  the  operation  of  KTKC  on  890  kc,  with  1,000 
watts  power,  unlimited  time.  In  January  1941,  while  retaining  its  principal 
offices  and  studios  in  Visalia,  station  KTKC  intermittently  maintained  a 
sales  office  and  studio  in  the  City  of  Fresno,  some  40  miles  from  Visalia 
and  became  the  Fresno  outlet  of  what  is  now  known  as  the  American  Broad¬ 
casting  Company.  On  July  29,  1941,  the  Commission  authorized  operation 
of  station  KTKC  on  940  kc,  with  5  kw  power,  unlimited  time.  On  August 

9,  1945,  KTKC  filed  an  application  to  move  its  transmitter  and  studio 
location  to  a  point  5  miles  southeast  of  Fresno.  On  December  13,  1946, 
the  application  was  amended  to  request  operation  with  50  kw  power  and  to 
locate  the  transmitter  12  miles  north  of  Visalia. 

27.  KFRE.  On  October  14,  1941,  the  Commission  granted  a  permit 
to  Mr.  J.  E.  Rodman  to  operate  station  KFRE  at  Fresno,  California,  on 
1340  kc,  with  250  watts  power,  unlimited  time,  the  facilities  formerly 
licensed  to  station  KARM.  The  permit  was  subject  to  the  condition  that 
operation  should  not  commence  until  station  KARM  of  Fresno,  then  oper¬ 
ating  on  1340  kc,  commenced  program  tests  upon  another  frequency. 


6/  For  the  purposes  of  this  decision,  it  is  unnecessary  to  identify  further 
the  licensee  of  station  KTKC  or  report  changes  in  its  organization  and 
principals  prior  to  merger  with  KFRE. 
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Station  KFRE  began  operating  on  temporary  authority  on  December  28, 

1941,  and  became  an  affiliate  of  the  Mutual-Don  Lee  Broadcasting  System 
with  which  it  remained  until  1947.  On  November  2,  1944,  station  KFRE 
requested  a  construction  permit  to  change  facilities  to  1060  kc,  1  kw 
power,  unlimited  time.  On  November  21,  1944  KARM  filed  an  application 
requesting  change  in  frequency  to  1030  kc  (see  par.  51,  infra)  which,  under 
the  Commission’s  rules,  was  mutually  exclusive  with  this  application. 

Also  on  October  5,  1945,  Royal  Miller  Radio,  a  partnership,  licensee  of 
station  KROY,  Sacramento,  California  filed  an  application  to  change  fre¬ 
quency  to  1060  kilocycles  which  was  in  conflict  with  this  application.  On 
July  22,  1946,  the  KFRE  application  was  amended  to  request  the  facilities 
970  kc,  1  kw  power,  unlimited  time,  employing  a  directional  antenna  day 
and  night. 

4224  28.  Merger  KTKC  and  KFRE.  With  the  filing  on  July  22,  1946,  of 

the  amendment  to  the  KFRE  application  requesting  authority  to  operate  on 

970  kc,  that  application  became  mutually  exclusive  with  the  application 

which  had  been  filed  August  9,  1945,  to  move  station  KTKC  which  operated 

7/ 

on  frequency  940  kc,  to  a  location  5  miles  southeast  of  Fresno.—  The 
KFRE  application  was  also  mutually  exclusive  with  the  KTKC  application 
as  subsequently  amended  on  December  13,  1946,  to  request  50  kw  power 
with  a  transmitter  location  12  miles  north  of  Visalia,  main  studio  to  re¬ 
main  in  Visalia.  Confronted  with  the  possibility  of  a  lengthy  hearing,  the 
principals  of  the  two  competing  applicants  entered  into  an  agreement  to 
consolidate  and  in  June  1947,  Mr.  J.  E.  Rodman  became  a  40%  stockholder 
in  the  newly  formed  consolidated  company,  California  Inland  Broadcasting 
Company.  On  July  7,  1947,  an  application  was  filed  for  the  assignment 
of  licenses  of  stations  KTKC  and  KRFM  to  California  Inland  Broadcasting 
Company  of  which  60%  of  the  stock  was  owned  by  the  stockholders  of 
KTKC  and  40%  by  Mr.  J.  E.  Rodman.  On  the  following  day,  July  8,  1947, 
the  50  kw  application  of  KTKC  was  amended  to  specify  studio  location  at 


7/  These  applications  were  mutually  exclusive  because  of  overlap  of  the 
25  mv/m  and  2  mv/m  contours  with  30  kc  separation. 


Fresno,  California.  This  application  was  granted  on  March  11,  1948, 
subject  to  certain  conditions,  among  them  that  Mr.  J.  E.  Rodman  surrender 
his  license  to  operate  the  then  station  KFRE  in  Fresno,  California.  On 
March  6,  1949,  California  Inland  began  operating  its  station  on  the  fre¬ 
quency  940  kc,  power  of  50  kw,  call  letters  KFRE  with  studios  and  offices 
in  Fresno,  California.  In  the  meantime  KFRE  had,  on  February  20,  1949 
secured  the  CBS  network  affiliation  formerly  held  by  KARM.  On  October 
14,  1949,  the  Commission  gave  its  consent  to  the  acquisition  by  Mr.  J.  E. 
Rodman  of  control  (60%)  of  California  Inland  Broadcasting  Company.  Mr. 
Bartlett  and  Mr.  Crossland  also  purchased  a  stock  interest  in  California 
Inland.  In  1952,  Mr.  J.  E.  Rodman  decided  to  liquidate  his  interest  in 
California  Inland  by  selling  15, 000  shares  of  stock  to  the  corporation  and 
on  October  8,  1952,  the  Commission  gave  its  consent  to  the  acquisition  of 
control  of  California  Inland  by  Mr.  Paul  R.  Bartlett.  After  this  transaction 
was  completed,  Mr.  Bartlett  held  a  60%  stock  interest  in  California  Inland 
and  Mr.  Crossland  a  40%  stock  interest.  On  September  3,  1953,  Mr. 
Bartlett  sold  300  shares  (3%)  and  Mr.  Crossland  200  shares  (2%)  of  the 
stock  of  the  corporation  to  Mr.  Mealey,  Mr.  Freeh  and  Mrs.  Johnson, 
who  were  key  employees  of  station  KFRE. 

29.  Mr.  Bartlett  testified  that  although  in  some  quarters  he  is 
credited  with  having  instigated  the  move  to  consolidate  stations  KTKC  and 
KFRE,  the  initial  move  was  made  by  the  owners  of  station  KTKC. 

30.  On  January  12,  1944,  Mr.  J.  E.  Rodman,  owner  and  licensee 
of  station  KFRE,  filed  an  application  for  an  FM  station  to  operate  on  the 
then  assigned  FM  channel.  When  the  Commission  reallocated  the  FM  band, 
the  application  was  amended  and  on  October  19,  1945,  Mr.  Rodman  re¬ 
ceived  a  permit  to  construct  and  operate  frequency  modulation  station 
KRFM  on  102. 3  me.  On  August  8,  1946,  station  KRFM  began  to  operate 
under  an  STA  with  a  250  watt  transmitter.  On  June  17,  1947,  KRFM  re¬ 
quested  a  construction  permit  to  operate  on  93.7  me.  On  July  7,  1947, 

an  application  was  filed  for  the  voluntary  assignment  of  the  construction 
4225  permit  of  station  KRFM  to  California  Inland  Broadcasting  Company. 

This  assignment  of  construction  permit  was  involved  in  the  merger  of 


stations  KTKC  and  KFRE  which  was  authorized  by  the  Commission  on 
March  11,  1948,  as  hereinbefore  outlined  in  paragraph  28,  supra.  Early 
in  1948  the  transmitter  location  had  been  moved  to  Meadow  Lake  and 
interim  power  increased  to  approximately  20  kilowatts.  On  July  5,  1951, 
the  Commission  granted  the  license  authorizing  station  KRFM  to  operate 
on  the  frequency  93. 7  me  with  70  kw  ERP.  Initially  KRFM  duplicated  the 
programs  of  AM  station  KFRE  almost  in  their  entirety.  However,  separate 
programming  was  gradually  initiated  and  with  the  move  to  Meadow  Lake 
and  increase  in  power  to  approximately  20  kilowatts  almost  entirely  sepa¬ 
rate  programming  was  initiated. 

31.  The  transmitter  and  tower  of  station  KRFM  are  on  Bald  Mountain 
and  are  a  short  distance  from  the  transmitter  and  tower  of  the  proposed 
television  station.  California  Inland  has  built  residences  on  Bald  Mountain 
which  are  used  by  KRFM  engineers.  These  homes  may  be  used  by  the 
transmitter  engineers  of  the  proposed  television  station. 


California  Inland  Broadcasting  Company,  Organization  and  Principals 

32.  California  Inland  Broadcasting  Company  is  a  California  corpo¬ 
ration  authorized  to  issue  25,000  shares  of  common  stock,  no  par  value, 
of  which  10,000  shares  have  been  issued  and  are  outstanding,  and  to  issue 
2, 500  shares  of  non- voting  preferred  stock  having  a  par  value  of  $100  per 
share  of  which  1,000  shares  have  been  subscribed  by  Mr.  William  C. 
Crossland.  No  preferred  stock  has  been  issued. 

33.  The  officers,  directors  and  stockholders  and  the  voting  stock 
interest  of  each  are  as  follows: 


Stock  Interest 


Name  and  Residence 
Paul  R.  Bartlett  * 
Fresno,  Calif. 


Position 


Pres. ,  Gen.  Manager 
&  Chairman  of  the 
Board  of  Directors 


Shares 

5,700 


Percentage 
57. 00% 


Mary  E.  Bartlett  *  Director 

Fresno,  Calif. 

William  C.  Crossland  *  Secretary  and  Director 
Fresno,  Calif. 

Robert  Crossland  *  Assistant  Secretary 

Fresno,  Calif. 


3,800 


38. 00% 


179 
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Name  and  Residence 
Keith  L.  Mealey 
Fresno,  Calif. 
Edward  J.  Freeh 
Fresno,  Calif. 
Helen  Johnson 
Fresno,  Calif. 


_ Position _ 

Vice- Pres,  in  charge 
of  Engineering 
Vice- Pres,  in  charge 
of  Programs 
Treasurer 


Stock  Interest 


Shares 

Percentage 

238 

2. 38% 

238 

2.38% 

24 

0.24% 

10,000  100.00% 

*  Mrs.  Mary  E.  Bartlett  is  the  wife  of  Mr.  Paul  R. 

Bartlett,  Mr.  Robert  Crossland  is  the  brother  of 
Mr.  William  C.  Crossland. 

34.  Mr.  Keith  L.  Mealey,  Mr.  Edward  J.  Freeh  and  Mrs.  Helen 
Johnson  acquired  their  stock  ownership  on  September  3,  1953,  when 
Messrs.  Bartlett  and  Crossland  made  stock  available  to  them  as  employees 
of  the  station.  This  stock  is  purchased  and  held  by  them  subject  to  the 
option  of  the  corporation  to  repurchase  the  stock  at  the  price  paid  plus  or 
minus  subsequent  change  in  the  book  value  of  the  stock.  The  option  will 

be  exercised  should  they  leave  the  employ  of  the  station  in  order  that  the 
stock  may  be  made  available  to  other  employees  under  Mr.  Bartlett’s 
policy  that  people  who  work  in  the  business  may  have  the  opportunity  to 
acquire  an  ownership  interest. 

35.  All  of  the  above  officers,  directors  and  stockholders  have  been 
residents  of  Fresno,  California,  for  a  period  of  years — Mr.  Bartlett  since 
August  1925,  except  for  time  spent  at  college,  1937-1940,  and  as  announcer- 
salesman  and  later  program  director  of  station  KERN,  Bakersfield,  Cal¬ 
ifornia,  from  October,  1940  to  June,  1941;  Mr.  William  C.  Crossland 
since  1917;  Mr.  Robert  Crossland  at  least  since  entering  grammar  school 
except  for  the  period,  1941-1946;  Mr.  Keith  L.  Mealey  since  May,  1948; 

Mr.  Edward  J.  Freeh  since  January,  1946;  and  Mrs.  Helen  Johnson 
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since  December,  1942.- 

36.  Paul  R.  Bartlett  was  born  in  Abilene,  Kansas,  in  1915.  He 
moved  to  Fresno,  California,  with  his  family  in  1925,  attended  the  local 
elementary  and  high  schools,  Fresno  State  College  and  spent  one  year  at 
Harvard  receiving  a  B.  S.  degree  in  1940.  Mr.  Bartlett  has  no  formal 
engineering  education  but  his  interest  in  radio  began  at  an  early  age  through 
the  building  of  receiving  sets.  While  at  Fresno  State  College  he  began 
writing  a  radio  column  for  the  college  newspaper  and  worked  as  an  an¬ 
nouncer  at  college  athletic  games.  He  did  some  free-lance  announcing 

for  station  KMJ  and  worked  as  a  page  for  NBC  in  New  York  City  in  the 
summer  of  1939.  He  also  did  some  radio  work  while  at  Harvard  College 
and  as  a  summer  relief  announcer  for  station  KOA,  Denver,  in  1940. 

From  late  1940  to  June  1941,  he  was  announcer- salesman  and  radio  pro¬ 
gram  director  of  station  KERN,  Bakersfield,  California.  Mr.  Bartlett 
interested  Mr.  J.  E.  Rodman  in  undertaking  to  build  a  new  radio  station 
in  Fresno  and  was  employed  by  Mr.  Rodman  in  July  1941  to  assist  in  the 
preparation  of  the  application  for  the  station  which  later  became  station 
KFRE.  He  supervised  construction  and  became  the  manager  of  station 
KFRE  on  December  31,  1941,  a  position  which  he  has  held  since  that  date. 

In  June  1946,  he  built  and  put  in  operation  station  KERO,  Bakersfield, 
California,  also  owned  by  Mr.  J.  E.  Rodman.  He  became  the  sole  owner 
of  station  KERO  in  1949,  sold  a  10%  interest  therein  on  January  1,  1951, 
and  disposed  of  all  of  his  interest  in  the  station  in  August  1952. 

37.  Mr.  Bartlett  acquired  a  10%  stock  interest  in  station  KFRE  in 
1949,  and  increased  this  interest  to  24%  in  May  1952.  In  November  or 
December  1952,  Mr.  J.  E.  Rodman,  controlling  stockholder  of  California 
Inland,  sold  his  stock  to  the  corporation;  thus,  Mr.  Bartlett’s  stock  interest 


8/  The  record  does  not  disclose  the  exact  period  of  residence  in  Fresno 
of  Robert  Crossland  or  of  Mary  E.  Bartlett.  It  does  show  that  Crossland 
attended  grammar  school  and  high  school  in  Fresno,  attended  Fresno  State 
College  for  two  years  and  upon  receiving  his  LLB  degree  in  1935  commenced 
the  practice  of  law  in  Fresno.  He  was  absent  from  the  city  at  least  for  the 
years  1941  through  1945,  resuming  his  practice  of  law  in  Fresno  in  1946. 
Mary  Bartlett  attended  Fresno  County  Schools,  Fresno  High  School,  Fresno 
State  College  and  has  been  active  in  Fresno  organizations  since  1944. 
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became  60%  of  the  outstanding  stock  and  he  became  the  controlling  stock- 

9  / 

holder  of  the  corporation.—  Mr.  Bartlett  has  been  the  manager  of  station 
KFRE  since  its  inception  and  the  president  and  chairman  of  the  board  of 
directors  since  November  3,  1952.  Presently,  his  full  time  is  devoted 
to  the  operation  of  AM  station  KFRE  and  its  FM  affiliate,  station  KRFM. 
While  Mr.  Bartlett  has  no  experience  in  the  operation  of  a  television  station, 
he  has  visited  twenty  television  stations  to  study  various  phases  of  their 
operation,  discussed  problems  with  their  staffs  and  supervised  closed 
circuit  training  in  Fresno. 

38.  Mr.  Bartlett  has  in  the  past  participated  in  and  presently  actively 
participates  in  local  civic,  charitable,  educational  and  other  organizations 
in  Fresno.  He  was  a  member  of  the  War  Bond  Committee  for  Fresno  in 
1942-44;  member  of  the  Board  of  Directors  of  the  Fresno  Chamber  of 
Commerce  in  1943;  was  founder  and  editor  of  the  Fresno  State  College 
Alumni  Magazine  1944;  member  of  the  Board  of  Directors  of  the  Fresno 
State  College  Alumni  Association  in  1944-45;  member  of  the  Fresno  Rotary 
Club  1949  to  October  1953;  president  of  the  Fresno  Convention  Bureau 
1951;  Cubmaster,  Boy  Scouts  of  America,  1951-52;  member  of  the  Fresno 
Advertising  Club  from  1942  to  the  date  of  the  hearing,  and  a  member  of 

the  Board  of  Directors  of  the  Fresno  County  Chapter,  American  Red  Cross 
from  1948  to  the  date  of  the  hearing. 

39.  As  of  the  date  of  the  hearing,  in  addition  to  his  above-stated 
membership  on  the  Board  of  Directors  of  the  Fresno  County  Chapter, 
American  Red  Cross,  he  was  a  member  of  the  Board  of  Directors  Fresno 
County  Savings  Bureau,  1951-53;  member  of  the  Board  of  Directors,  Uni¬ 
versity  Sequoia  Sunnyside  Club  of  Fresno  (Golf  Club)  and  Chairman  of  its 
Downtown  Building  Committee,  1950-53;  member  of  the  Board  of  Trustees 
and  Public  Relations  Chairman  of  the  Fresno  Community  Hospital,  1951-53; 
member  of  the  Board  of  Directors  of  the  Fresno  Branch,  American  Heart 
Association,  1952-53;  member  of  the  Finance  Committee  of  the  Valley 


9/  Such  stock  interest  later  was  reduced  to  57%  as  noted  in  paragraphs 
33  and  34  hereof. 
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Children’s  Hospital  and  Child  Guidance  Clinic,  1953;  member  of  the  Board 
of  Directors  of  the  Fresno  City  and  County  Chamber  of  Commerce  and  a 
member  of  the  Board  of  Directors  of  the  Tuberculosis  Association  for  the 
Fresno  Area,  1952-53;  guest  lecturer  in  Business  Administration  at  Fresno 
State  College,  1953;  member  of  the  Board  of  Directors  of  Valley  Children’s 
Hospital  and  Child  Guidance  Clinic,  1953;  vice-president  and  Public  In¬ 
formation  Chairman  of  the  Fresno  Safety  Council,  1953;  member  of  the 
Board  of  Directors  of  the  American- Korean  Relief  Committee— 1953; 
consultant  to  the  Citizen's  Committee  on  Educational  Television,  1953; 
and  Patron  of  the  Music  Department  of  Fresno  State  College,  1950-53. 

He  regularly  attends  all  meetings  of  these  organizations  unless  prevented 
from  attending  by  conflicts  of  meetings  or  illness.  Industry  activities 
have  included  acting  as  an  instructor  in  radio  for  the  Adult  Education  De¬ 
partment  of  the  local  schools  in  the  year  1944;  member  of  the  FM  Alloca¬ 
tions  Sub- Committee,  Radio  Technical  Planning  Board,  1944;  secretary 
and  one  of  the  founders  of  California  State  Broadcasters,  1950-51,  1953; 
and  president  of  California  State  Broadcasters,  1952. 

40.  Mary  E,  Bartlett,  wife  of  Paul  R.  Bartlett,  was  born  in  Los 
Angeles,  California;  moved  to  Fresno  at  an  early  age;  and  attended  Fresno 
elementary  schools  and  high  school,  Fresno  State  College,  and  graduated 
from  the  University  of  California  with  a  B.  A.  degree  in  1935.  She  taught 
school  for  five  years  after  which  her  occupation  became  that  of  a  house¬ 
wife.  She  attends  all  meetings  of  the  board  of  directors  and  discusses 
with  her  husband  plans  for  the  operation  of  the  station.  She  has  been  active 
in  various  civic  activities  including  being  a  member  of  the  board  of  the 
local  PTA;  chairman  of  the  Red  Cross  Nurse’s  Aide  Program,  Fresno 
County,  1950-53;  member  of  the  Speaker’s  Bureau,  Fresno  Community 
Chest,  1947,  and  solicitation  team  leader  of  the  Chest,  1947-1952;  and 
president  in  charge  of  the  community  service  projects  of  the  Service 
League  of  Fresno  in  1953.  She  has  devoted  time  to  various  fund  raising 


10/  This  was  a  local  Fresno  organization  and  had  become  inactive  prior 
to  the  date  of  the  hearing. 
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projects  of  the  YWCA,  Fresno  Art  League,  Valley  Children’s  Hospital 
and  Guidance  Clinic,  National  Defense  Blood  Program,  and  other  activities. 

41.  She  has  visited  a  total  of  17  television  stations  to  familiarize 
herself  with  the  operating  problems  of  television  stations.  She  will  devote 
time  to  the  proposed  programming,  particularly  those  which  are  designed 
to  appeal  to  the  women  and  in  her  visits  to  the  various  television  stations 
gave  particular  attention  to  matters  relating  to  such  programs. 

42.  William  C.  Crossland  was  born  in  Mayfield,  Kentucky,  in  1902. 
He  attended  Fresno  High  School,  Fresno  State  College  and  Hastings  Law 
School,  Oakland,  California;  was  admitted  to  the  California  State  Bar  in 
1928;  and  has  been  engaged  in  the  private  practice  of  law  in  Fresno  since 
that  date.  In  1949,  he  acquired  a  10%  stock  interest  in  KFRE,  increased 
his  holdings  to  16%  in  May  1952,  and  acquired  an  additional  24%  in  Novem¬ 
ber  1952.  In  September  1953  he  disposed  of  2%  of  his  interest  to  Edward 
Freeh,  vice-president  of  KFRE.  (See  paragraph  34,  supra)  Mr.  Cross¬ 
land  attends  all  meetings  of  the  board  of  directors,  serves  as  the  attorney 
for  the  station  and  in  this  capacity  devotes  about  five  hours  a  month  to  the 
corporation  as  well  as  about  an  hour  a  day  in  the  regular  business  affairs 

of  the  company.  He  expects  to  devote  more  time  to  the  applicant’s  business 
as  soon  as  his  term  as  a  member  of  the  Board  of  Governors  of  the  State 
Bar  of  California  is  terminated.  Mr.  Crossland  has  other  business  in¬ 
terests;  namely,  he  is  the  legal  counsel,  secretary  and  10%  stockholder 
of  the  Central  Valley  Pipe  Company  of  Fresno;  secretary  of  the  Fresno 
Motor  Car  Dealers  Association;  and  Inheritance  Tax  Appraiser  for  the  City 
of  Fresno. 

43.  Mr.  Crossland’s  civic  and  professional  activities  include: 
member  of  the  Board  of  Governors,  California  State  Bar  Association; 
vice-president,  treasurer  and  secretary  of  the  Fresno  County  Bar  Asso¬ 
ciation;  one  of  the  organizers  and  for  19  years  secretary- treasurer  of  the 
21st  District  Agricultural  Association  which  represents  annually  the  Fresno 
District  Fair  for  the  purpose  of  displaying  live  stock  and  agricultural 
products  of  the  area;  and  member  of  the  Speakers’  Bureau  of  the  Fresno 
Community  Chest.  He  is  also  active  in  the  organization  of  ’’Little  Bigger 
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League"  baseball  for  the  Fresno  youth  recreation  program. 

4229  44.  Robert  Crossland  was  born  in  Oakland,  California,  in  1911. 

He  attended  grammar  and  high  school  in  Fresno,  Fresno  State  College 
for  two  years,  Hastings  College  of  Law,  graduated  from  the  University  of 
California  receiving  his  LLB  degree  in  1935,  and  began  the  practice  of 
law  in  Fresno  in  that  year.  In  1936,  he  was  employed  by  the  California 
State  Department  of  Employment,  from  1937-1941  was  an  attorney  for  the 
Public  Utilities  Commission,  and  from  1941-1944  performed  non- legal 
work  in  Canada.  In  1944,  he  enlisted  in  the  U.  S.  Navy,  was  released 
from  active  duty  in  1946  with  the  rank  of  Lieutenant,  and  resumed  the 
practice  of  law  in  Fresno  on  that  date.  He  was  recently  appointed  as 
assistant  secretary  of  California  Inland  but  has  no  stock  in  that  company. 

He  is  a  member  of  the  Fresno  County  and  California  State  Bar  Associations 
and  a  member  of  the  board  of  directors  of  the  Fort  Washington  Country 
Club. 

45.  Keith  L.  Mealey  was  born  in  Walla  Walla,  Washington,  in  1915, 
and  attended  school  and  college  in  Oregon.  He  came  to  Fresno  in  1948 
and  has  had  complete  responsibility  for  the  technical  operations  of  stations 
KFRE  and  KRFM  since  May  1948.  He  became  vice-president  in  charge 

of  engineering  of  California  Inland  in  March  1953. 

46.  Mr.  Mealey  is  an  engineer  by  profession  and  has  had  extensive 
experience  in  the  design,  construction,  installation  and  operation  of  AM, 
FM,  and  TV  stations.  While  at  Oregon  State  College,  he  was  part-time 
transmitter  technician  for  station  KOAC,  Corvallis,  Oregon,  and  was 
assistant  engineer  for  the  station  for  one  year  following  his  graduation 
with  a  B.S.  degree  in  June  1941.  While  there  he  assisted  in  the  installa¬ 
tion  of  a  5  kw  transmitter  and  two  element  directional  antenna  system. 

He  also  served  as  technican  and  assisted  in  the  construction  of  station 
KWIL,  Albany,  Oregon.  From  July  1942  to  December  1944,  he  was  a 
staff  member  at  MIT  working  on  research  and  development  of  radar 
equipment.  From  December  1944  to  September  1946,  he  worked  in  Los 
Angeles,  California,  in  the  design  and  testing  of  radar.  He  became  chief 
engineer  of  station  KSDJ  (now  KCBQ),  San  Diego,  California,  assisting 
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in  the  construction  and  installation  of  the  studio  technical  equipment,  5  kw 
transmitter  and  a  three  element  directional  array.  He  also  made  field 
intensity  measurements  and  proof  of  performance  of  the  directional  arrays 
of  stations  KUSN  and  KFMB,  San  Diego,  California.  From  October  1947 
to  1948,  he  worked  as  design  engineer  on  guided  missiles.  In  May  1948, 
he  became  the  director  of  engineering  of  California  Inland,  supervising 
the  installation  and  testing  of  the  KFRE  50  kw  transmitter  for  proof  of 
performance  of  the  directional  array  as  well  as  the  installation  and  testing 
of  the  10  kw  FM  amplifier  of  station  KRFM.  He  is  a  member  of  the  Insti¬ 
tute  of  Radio  Engineers,  has  held  a  first  class  Radio  Telephone  Operator’s 
License  since  1938,  was  qualified  by  the  Committee  on  Scientific  Research 
as  a  scientific  research  worker  during  World  War  II,  and  received  a  cita¬ 
tion  for  work  performed  during  World  War  II  on  radar  research.  Mr. 
Mealey  has  conducted  technical  aspects  of  television  training  for  KFRE 
employees.  He  supervised  and  participated  in  the  technical  aspects  of  the 
installation  and  operation  of  KFRE  closed  circuit  TV  demonstrations,  con¬ 
ducted  technical  aspects  of  a  TV  workshop  course  at  Fresno  State  College 
in  1953,  assisted  in  installation  "debugging”  and  "testing"  of  the  TV  antenna 
of  station  KHSL-TV,  Chico,  California  (Channel  12),  has  visited  a  large 
number  of  television  stations,  and  at  the  time  of  the  hearing  and  while 

compensated  by  station  KFRE  served  as  an  unpaid  assistant  project 
engineer  in  the  installation  of  the  new  transmitter  of  station  KNXT-TV, 

Los  Angeles,  on  Mount  Wilson.  Mr.  Mealey  is  a  member  of  the  Fresno 
Lions  Club,  a  member  of  the  board  of  directors  of  St.  Luke’s  Methodist 
Church,  chief  of  communications  of  Fresno  City  Civil  Defense,  and  has 
rendered  technical  assistance  and  delivered  talks  on  engineering  and  tel¬ 
evision  at  various  schools  and  activities  in  and  near  Fresno. 

47.  Edward  J.  Freeh  was  born  in  Cincinnati,  Ohio,  in  1921.  He 
attended  school  and  college  in  Ohio  and  became  program  director  of  station 
KFRE  in  Fresno  in  January  1946  and  has  been  a  resident  of  Fresno  since 
that  date.  Mr.  Freeh  was  an  actor  and  radio  performer  from  1940  to 
1942;  served  as  copy  editor  of  station  WKRC,  Cincinnati,  Ohio,  in  1943; 
and  in  the  same  year  became  chief  announcer  at  station  WMAN,  Mansfield, 
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Ohio.  He  became  assistant  program  director  of  station  WALA,  Mobile, 

’  Alabama,  in  1944;  production  manager  of  station  WOC,  Davenport,  Iowa, 
in  1945;  and  program  director  of  KFRE  in  January  1946.  Mr.  Freeh  has 
visited  a  total  of  17  television  stations  to  familiarize  himself  with  opera¬ 
ting  matters  and  since  June  1952  has  been  active  in  discussing  television 
.  before  various  groups  and  audiences  in  the  Fresno  area.  He  supervised 
the  production  of  certain  closed  circuit  demonstrations  in  1952  and  has 
assisted  in  the  KFRE  public  information  activities,  hereinafter  described. 

In  1953  he  was  an  instructor  in  the  TV  workshop  class  at  Fresno  State 
College.  Mr.  Freeh’s  civic  activities  include:  serving  as  radio  consultant 
for  the  Radio  Department  of  Fresno  State  College,  assisting  in  the  broad¬ 
casting  of  smyphony  concerts  from  Fresno  State  College,  membership  in 
the  North  Fresno  Kiwanis  Club,  and  personal  contact  with  numerous  com¬ 
munity  agencies  which  have  used  the  facilities  of  stations  KFRE  and  KRFM. 

48.  Helen  Johnson  was  bom  in  Moweaqua,  Illinois;  graduated  from 
college  in  Illinois;  and  taught  school  and  worked  as  an  office  manager  in 
several  post  exchanges  during  the  war.  She  came  to  Fresno  in  December 
1942  and  was  office  manager  of  an  Army  post  exchange  near  this  city.  She 
has  been  a  resident  of  Fresno  since  that  date.  She  became  office  manager 
of  California  Inland  in  August  1945  and  was  elected  treasurer  on  October 
21,  1953.  Mrs.  Johnson  is  also  a  part-time  paid  secretary  of  the  California 
State  Radio  &  Television  Broadcasters  Association.  She  has  visited  a 

t 

number  of  television  stations. 

49.  Her  civic  activities  consist  of  solicitation  for  the  American  Red 
Cross,  March  of  Dimes,  United  Givers  Campaign,  and  participation  in  the 
Tuberculosis  Association  Chest  X-Ray  Program  for  1953. 

History  of  KARM,  The  George  Harm  Station 

50.  Standard  braodcast  station  KARM  began  operating  on  January 
15,  1938,  on  the  frequency  1310  kc,  power  of  100  watts,  unlimited  time. 

It  was  originally  owned  and  operated  by  Mr.  George  Robert  Harm.  Mr. 
Harm  died  in  1939  and  Mr.  Gilbert  H.  Jertberg  who,  as  counsel,  had 
assisted  in  the  original  KARM  application,  received  FCC  authorization  as 
executor  of  the  estate  of  Mr.  George  Robert  Harm  to  operate  the  station. 


On  January  1,  1941,  Mr.  Clyde  F.  Coombs  was  employed  by  Mr.  Jert- 
berg  to  manage  the  station.  On  March  4,  1941,  the  license  for  station 
KARM  was  assigned  from  Gilbert  H.  Jertberg,  Executor,  to  HARM,  The 
George  Harm  Station,  a  corporation,  all  of  the  stock  of  which  was  owned 
4231  by  Mrs.  Hattie  Harm,  the  widow  of  George  Robert  Harm.  Mr. 

Clyde  F.  Coombs,  vice-president  and  general  manager  of  station  KARM, 
purchased  50%  of  the  stock  of  the  station  from  Mrs.  Hattie  Harm  on  Feb¬ 
ruary  4,  1953. 

51.  When  station  KARM  went  on  the  air  in  1938,  it  became  the 
second  station  in  Fresno,  the  two  stations  being  KARM,  affiliated  with 
the  Columbia  Broadcasting  System  network,  and  KMJ,  affiliated  with  the 
National  Broadcasting  Company  network.  On  December  15,  1939  station 
KARM  increased  power  to  250  watts  and  on  December  14,  1941  changed 
frequency  and  power  to  1430  kc,  5  kw  power.  On  April  24,  1942  an  appli¬ 
cation  for  modification  of  license  to  change  frequency  to  1030  kc  was  filed 
and  on  June  26,  1942  an  application  for  special  service  authorization  to 
operate  on  this  frequency  was  submitted.  On  December  29,  1942  the  ap¬ 
plication  for  special  service  authorization  was  denied  and  on  February  17, 
1943  the  application  for  modification  of  license  was  dismissed  without 
prejudice  at  the  request  of  KARM.  On  March  22,  1944  a  petition  request¬ 
ing  reinstatement  of  the  application  for  modification  of  license  was  sub¬ 
mitted,  which  request  was  denied  by  the  Commission  without  prejudice  on 
September  12,  1944.  During  the  pendency  of  this  petition,  Mr.  Bartlett 
and  Mr.  Coombs  had  a  discussion  relative  to  the  contemplated  proposal 
of  Mr.  Rodman  to  request  authorization  to  operate  on  the  frequency  1060 
kc  and  Mr.  Bartlett  promised  that  KFRE  would  not  file  until  the  Commis¬ 
sion  had  disposed  of  the  said  KARM  petition  for  reinstatement.  Subsequent 
to  denial  of  this  petition,  as  set  forth  in  paragraph  27,  supra,  KFRE  did 
on  November  2,  1944,  request  operation  on  1060  kc.  However,  on  Novem¬ 
ber  21,  1944,  KARM  filed  another  application  requesting  a  change  in  fre¬ 
quency  from  1430  kc  to  1030  kc  which,  under  the  Commission’s  rules, 
was  in  conflict  with  the  KFRE  application.  On  October  25,  1945,  a  con¬ 
tract  was  entered  into  pursuant  to  which  the  licensee  of  station  KROY 
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contracted  to  sell  that  station  to  Harmco,  Inc. ,  a  corporation  which  was 
owned  by  Mrs.  Hattie  Harm,  Mr.  Clyde  Coombs  and  Mr.  Harold  Frasher. 
Subsequently,  Harmco  became  the  owner  and  licensee  of  station  KROY. 

As  set  forth  in  paragraph  27  supra,  KROY  had  pending  at  this  time  an  ap¬ 
plication  which  had  been  filed  on  October  5,  1945  for  operation  on  frequency 
1060  kc  which  also  was  in  conflict  with  the  KFRE  application  filed  on  No¬ 
vember  2,  1944  requesting  operation  on  1060  kc. 

52.  An  application  for  a  permit  to  construct  an  FM  station  was  filed 
by  KARM,  granted  by  the  Commission,  and  on  March  15,  1948  KARM-FM 
began  operating  on  Channel  270  with  7.4  kw  ERP  during  the  hours  of  3:00 
to  10:00  p.  m.  daily.  During  these  hours  of  operation  KARM-FM  duplicates 
the  program  service  of  the  AM  station.  The  original  authorization  was 
for  greater  power  than  7.4  kw  ERP;  however,  the  application  for  higher 
power  was  dismissed  at  the  request  of  KARM  and  license  issued  authorizing 
operation  with  7.4  kw  ERP. 


KARM,  The  George  Harm  Station 

53.  KARM,  The  George  Harm  Station  is  a  California  corporation 
authorized  to  issue  2, 000  shares  of  common  voting  stock,  par  value  $100 
per  share,  of  which  1, 250  shares  have  been  issued  and  are  outstanding. 
The  officers,  directors  and  stockholders  are  as  follows: 


Name  and  Residence 
Hattie  Harm 
Fresno,  Calif. 
Clyde  F.  Coombs 
Fresno,  Calif. 
Gilbert  H.  Jertberg 
Fresno,  Calif. 


Position 
Pres.  &  Dir. 


No.  of  Shares  of 
Common  Stock 
Held 

625 


Vice- Pres. , 
Sec.  &  Dir. 

Treas.  &  Dir. 


625 


Percentage  of 
Voting  Stock 
Owned 

50% 


50% 


1,250 


100% 


54.  Mrs.  Harm,  Mr.  Coombs  and  Mr.  Jertberg  have  been  residents 
of  Fresno,  California,  for  a  period  of  years— Mrs.  Harm  since  1915;  Mr. 
Coombs  since  January  1,  1941;  and  Mr.  Jertberg  since  1922. 
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55.  Hattie  Harm  was  born  in  St.  Paul,  Nebraska.  From  the  time 
of  her  marriage  to  George  Robert  Harm  until  his  death  in  1939,  her  time 

v 

was  devoted  almost  exclusively  to  being  a  housewife  and  mother.  Follow¬ 
ing  the  death  of  Mr.  Harm  in  1939,  she  assumed  his  business  responsi¬ 
bilities  and  is  the  president  and  director  of  KARM;  vice-president  and 
director  of  the  Valley  Express  Company  of  Fresno;  vice-president  and 
director  of  the  Valley  Motor  Lines,  Inc.  of  Fresno;  and  a  partner  in  the 
Terminal  Warehouse  Company,  also  of  Fresno.  Mrs.  Harm,  together 
with  her  son,  George  Robert  Harm,  owns  extensive  commercial  properties 
in  the  Fresno  area.  At  the  time  of  the  hearing,  her  son,  George  Robert 
Harm,  was  in  the  military  service  and  assigned  to  duty  in  Germany. 

56.  At  the  time  of  the  hearing,  Mrs.  Harm  was  in  poor  health. 
However,  she  devotes  approximately  15  hours  per  week  in  the  operation 

of  her  various  business  interests,  including  the  operation  of  station  KARM. 
Due  to  reasons  of  ill  health,  Mrs.  Harm  is  not  personally  active  in  the 
various  charitable,  civic  and  religious  organizations  in  the  Fresno  area, 
but  she  frequently  confers  with  Mr.  Coombs  concerning  these  activities 
and  is  a  substantial  contributor  to  the  causes  espoused  by  many  of  the  or¬ 
ganizations. 

57.  Clyde  F.  Coombs  was  born  in  Payson,  Utah,  in  1902.  He  re¬ 
ceived  a  B.  S.  in  electrical  engineering  from  the  University  of  Utah  in  1925, 
and  pursued  graduate  studies  at  Union  College,  Schenectady,  New  York, 

in  1926.  In  1928,  he  took  an  advanced  engineering  course  given  by  the 
General  Electric  Company.  From  1925  through  1929,  he  was  a  radio 
engineer  with  General  Electric,  working  on  the  development,  design,  in¬ 
stallation  and  testing  of  radio  transmitters.  He  also  helped  in  the  devel¬ 
opment  of  the  short-wave  directional  antenna.  In  1930,  he  was  employed 
by  RCA,  and  helped  form  a  transmitter  manufacturing  engineering  section. 
From  1930  until  1934,  Mr.  Coombs  was  in  charge  of  sales  and  engineering 
on  the  West  Coast  for  RCA.  Included  in  his  activities  were  the  sale  of 
broadcast  equipment,  supervision  of  the  installation  of  such  equipment, 
and  the  training  of  crews  to  operate  the  eqripment.  From  1934  to  1938, 
he  was  with  NBC  as  an  account  executive,  originating  new  programs  in 


addition  to  his  primarily  sales  duties.  In  1939  and  1940,  he  was  an  ac- 

♦ 

count  executive  for  CBS.  On  January  1,  1941,  he  became  the  vice-president 

f 

♦ 

and  manager  of  station  KARM  and  has  held  that  position  to  this  date.  On 
4233  February  4,  1953,  he  became  a  50%  owner  of  station  KARM.  From 

1946  until  the  end  of  1952,  Mr.  Coombs  was  part  owner,  vice-president 
and  manager  of  station  KROY,  Sacramento,  California.  Since  1948,  Mr. 
Coombs  has  acted  as  the  business  manager  of  Mrs.  Hattie  Harm,  her  son, 
George  Robert  Harm,  and  of  the  Trust  created  by  George  Robert  Harm, 
deceased.  The  Trust  was  terminated  by  Judgment  of  the  Superior  Court 
dated  June  24,  1953.  He  now  spends  two  to  three  hours  per  week  attending 
to  these  business  activities.  Mr.  Coombs  has  visited  five  television  sta¬ 
tions  preparing  for  the  proposed  television  operation  and  has  spent  con¬ 
siderable  time  discussing  television  problems  with  station  managers. 

58.  Mr.  Coombs,  as  of  the  date  of  the  hearing,  was  a  member  of 
the  Fresno  Advertising  Club,  Advertising  Association  of  the  West;  member 
of  University  Sequoia  Sunnyside  Club  of  Fresno  (Golf  Club);  member  of 
Sutter  Club  (social  club);  since  1952  has  been  State  Broadcast  Radio  Chief 
of  the  California  State  Civil  Defense;  member  of  the  Fresno  Rotary  Club 
and  its  past  president,  1944-45;  and  a  member  of  the  Fresno  City  and 
County  Chamber  of  Commerce.  His  industry  activities  include:  Ninth 
District  Director  of  Columbia  Affiliates  Advisory  Board,  1944-52;  member 

f 

and  president  of  Central  Valley  Broadcasters  Association,  1945-53;  mem¬ 
ber  of  National  Association  of  Radio  and  Television  Broadcasters  and 
formerly  a  member  of  its  Labor  Committee,  1950.  He  is  not  a  member 
of  any  organizations  primarily  devoted  to  charitable,  educational,  religious, 
health,  or  cultural  activities.  (R-1061,  1062,  1063) 

59.  Gilbert  H.  Jertberg  was  bom  in  Springfield,  Missouri,  in  1897. 

He  graduated  from  the  Stanford  University  Law  School  in  1922  and  has 
lived  in  Fresno  since  that  time.  He  is  a  member  of  the  Bars  of  the  State 

t 

of  California  and  of  the  United  States  District  Courts  of  California  and  has 

r 

practiced  continuously  in  such  Courts  since1  that  time.  Mr.  Jertberg  was 

treasurer  and  director  of  Harmco,  Inc. ,  foirmer  licensee  of  station  KROY, 

! 

Sacramento,  California,  from  September  12,  1949,  until  December  31,  1952. 


He  has  been  treasurer  and  director  of  KARM  since  September  1949. 

60.  Mr.  Jertberg  has  been  associated  with  KARM  since  the  incep¬ 
tion  of  this  station,  having  represented  Mr.  Harm  locally  in  connection 
with  the  original  application  for  the  station.  Following  the  death  of  Mr. 
George  Robert  Harm,  Mr.  Jertberg  became  executor  of  his  estate  and 
as  such  operated  station  KARM  under  authority  of  the  Federal  Communi¬ 
cations  Commission  until  the  distribution  of  the  estate.  During  the  period 
that  he  operated  station  KARM,  he  secured  the  services  of  Mr.  Coombs 
as  manager  of  the  station.  Mr.  Jertberg  has  no  financial  interest  in 
KARM,  serves  as  director  without  compensation  and  functions  as  the  at¬ 
torney  for  the  station  as  well  as  for  Mrs. Harm  in  other  matters. 

61.  Mr.  Jertberg  is  a  member  of  the  Fresno  County,  California 
State  and  American  Bar  Associations,  having  been  a  member  since  1922. 
He  is  a  past  president  of  the  Fresno  County  Bar  Association;  a  member 
and  past  First  Commander  of  his  Fresno  Post  of  the  American  Legion;  a 
member  of  the  B.  P.O.  E. ;  former  president  of  the  Stanford  University 
Alumni  Association  in  1949;  president  of  the  Fresno  Community  Chest 
from  1940  through  1945;  a  member,  past  president  and  past  member  of 

4234  the  board  of  directors  of  the  Fresno  City  &  County  Chamber  of 

Commerce;  a  director  and  past  regional  vice-president  for  the  San  Joaquin 
Valley  of  the  California  State  Chamber  of  Commerce;  a  member  of  the 
board  of  governors  of  Fresno  State  College;  and  a  member  of  the  board 
of  education  of  the  State  of  California. 

Commercial  Policies  and  Practices 

KFRE 

62.  KFRE  has  maintained  a  substantial  rate  differential  between 
local  and  national  advertisers  since  commencing  to  operate  on  frequency 
940  kc  with  50  kw  power  (March  6,  1949) .  The  KFRE  rate  card  as  of 
October  1,  1952,  provided  for  a  nighttime  national  spot  rate  of  $260,  a 
regional  rate  of  $220  and  a  local  rate  of  $150.  Most  contracts  with  local 
spot  advertisers  and  in  some  cases  for  locally- sponsored  programs  con¬ 
tain  a  recapture  provision  which  reads,  in  part,  as  follows: 
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"It  is  expressly  understood  that  the  times  selected  are  sub¬ 
ject  to  call  by  the  station’s  national  representative  for  sale  to  a 
regional  or  national  advertiser.  In  the  event  of  such  a  call  a  sub¬ 
stitute  time  will  be  agreed  upon  by  KFRE  and  the  advertiser.  .  . " 

63.  With  the  said  increase  in  facilities,  this  practice  was  instituted 
for  the  reason  that  the  increased  facilities  would  provide  area-wide  serv¬ 
ice  which  it  was  believed  would  be  useful  to  a  number  of  advertisers  in  the 
national  field,  but  which  would  be  beyond  the  service  which  might  be  useful 
to  purely  local  retail  outlets;  also  to  avoid  excluding  the  local  retail 
advertiser  entirely  from  the  right  to  use  the  widespread  facilities  except 
on  payment  for  coverage  which  he  did  not  want  or  need.  To  implement 
this  practice,  30-second  spot  announcements  from  national  advertisers 
are  not  accepted.  In  the  event  that  an  order  from  a  national  advertiser 

is  secured  for  the  time  being  used  by  a  local  advertiser,  he  will  be  per¬ 
mitted  to  retain  the  same  time,  but  his  announcement  will  be  reduced  to 
8  seconds  and  a  20-second  announcement  of  the  national  advertiser  added. 
Under  this  policy  the  local  advertiser  does  not  lose  his  adjacency  to  a 

particular  program.— ^  If  this  is  not  agreeable  to  the  local  advertiser  he 

/ 

may  take  another  time.  The  record  shows  one  instance  in  1950  in  which 
this  recapture  clause  in  a  sponsored  program  contract  resulted  in  the 
shift  in  program  sponsorship  from  a  local  to  a  national  advertiser,  in 
which  case  Shell  Oil  Company  took  over  sponsorship  of  a  news  program 
from  Eastern  Clothing  Company. 

64.  The  above  practice,  while  not  proposed  by  KFRE  for  initial 
operation,  is  expected  to  be  instituted  in  the  proposed  television  operation 
at  such  time  as  national  advertiser  rates  are  increased,  but  there  is  not 
expected  to  be  the  degree  of  difference  in  rates  found  in  the  AM  operation 
(R-637).  Rates  for  initial  operation  are  established  at  a  level  which  WFRE 
believes  local  advertisers  can  afford  (R-646). 

11/  The  type  of  announcements  here  involved  are  termed  "station  break 
announcements",  i.  e. ,  announcements  given  simultaneously  with  station 
identification. 
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65.  As  set  forth  in  applications  submitted  to  the  Commission, 

KFRE  in  its  AM  operation  normally  follows  a  policy  of  permitting  no 
more  than  three  commercial  spot  announcements  or  three  minutes  of 
commercial  time  in  a  quarter-hour  period,  but  in  the  period  of  peak  busi¬ 
ness  selling  activity,  which  is  primarily  in  the  late  fall  season,  permits 
more  than  three  announcements  in  certain  14-1/2  minute  periods.  Under 

this  policy,  during  the  late  fall,  the  number  of  commercial  spot  announce- 

12/ 

ments  in  these  several  periods  may  substantially  exceed  three. — '  There 
is  no  positive  evidence  as  to  the  maximum  number  of  commercial  an¬ 
nouncements  broadcast  under  this  policy  or  the  length  thereof  in  any  one 
or  more  periods.  When  questioned  as  to  whether  there  were  times  in  the 
latter  part  of  the  year  1950  when  as  many  as  seven  or  eight  announcements, 
exclusive  of  time  break  (station  break)  announcements,  in  a  given  15-minute 
period  were  broadcast,  KFRE  conceded  there  were  times  late  in  1950  when 
it  may  well  have  carried  that  number  of  announcements  and  when  questioned 
as  to  whether  at  those  times  as  many  as  four  of  these  announcements  were 

carried  "back-to-back”  conceded  that  in  some  of  its  personality  programs 

13/ 

it  may  have  integrated  commercials  in  that  fashion. —  Periods  in  which 
this  practice  may  have  been  permitted  are  7:15  to  7:30  a.m. ;  12:00  to 
12:15  p.m. ,  and  occasionally  from  8:15  to  8:30  a.m.  In  other  periods 
three  or  less  are  broadcast.  There  is  no  evidence  of  record  as  to  program 
formats  of  the  specified  periods,  as  to  the  total  amount  of  time  within 
such  periods  devoted  to  commercial  messages,  and  no  clear  evidence  as 


12/  The  Examiner  in  paragraph  60  of  his  Initial  Decision  found  that  in  the 
KFRE  composite  week  of  1951-1952,  there  were  four  15-minute  periods 
in  which  four  spot  announcements  appeared  and  three  in  which  more  than 
five  appeared.  These  findings  were  based  on  page  2  of  KFRE  Exhibit  3 
which  was  not  introduced  into  evidence  in  the  hearing.  (R-338.)  No  fur¬ 
ther  findings  based  on  page  2  of  KFRE  Exhibit  3  were  made.  The  examiner 
was  in  error  in  giving  consideration  to  this  information  appearing  in  such 
Exhibit  and  in  making  any  finding  with  respect  thereto. 

13/  There  is  no  definition  or  explanation  in  the  record  of  the  meaning  of 
"integrated  commercials. "  The  term  normally  is  used  where  the  com¬ 
mercial  message  is  utilized  in  such  manner  as  to  form  a  part  of  the  pro¬ 
gram  continuity  as  contrasted  to  programs  in  which  program  continuity 
is  interrupted  by  the  commerical  message. 
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to  whether  under  this  policy,  more  than  three  spot  announcements  or 
three  minutes  of  total  commercial  time  within  a  14  1/2- minute  period 
have  in  fact  been  broadcast.  However,  the  record  does  establish  the 
aforesaid  policy  of  KFRE  with  respect  to  the  frequency  of  commercial 
spot  announcements,  and  that  in  its  applications  KFRE  has  always  informed 
the  Commission  of  this  policy. 

66.  Under  its  commercial  policies  and  practices  in  the  proposed 
television  operation,  Commission  regulations  concerning  commercial 
announcements  and  sponsor  identification  will  be  followed;  station  personnel 
will  not  be  permitted  to  give  personal  endorsements  of  an  advertised  prod¬ 
uct  or  service  unless  such  endorsement  or  endorsements  are  given  by 
special  personalities  or  featured  performers;  and  in  news  programs  there 
must  be  a  clear  separation  between  the  advertising  message  and  the  news 
material,  and  no  more  than  two  commercial  announcements  will  be  per¬ 
mitted  on  news  programs,  commentaries  or  analyses  of  ten  minutes  or 
less  in  length.  Commercial  continuity  will  be  required  to  be  submitted 
in  advance  for  approval  by  personnel  authorized  to  pass  on  copy  acceptance 
and  all  film  commercials  or  other  types  of  recorded  advertising  copy  will 
be  auditioned  prior  to  telecasting.  Unacceptable  copy  will  include,  among 

4236  others,  hard  liquor  advertising,  advertising  of  fortune  telling,  ad¬ 

vertising  of  matrimonial  agencies,  offers  of  home  work  except  by  firms 
of  unquestioned  responsibility,  advertising  by  race  track  publications  or 
"tip  sheets, "  advertising  of  medicinal  products  for  which  the  claim  of  cure 
is  made,  and  advertising  that  is  unacceptable  to  the  Federal  Trade  Com¬ 
mission  or  other  recognized  state,  municipal  or  federal  authority. 

KARM 

67.  KARM,  in  its  AM  operation,  has,  not  favored  the  national  ad¬ 
vertiser  as  against  the  local  merchant  and  proposes  to  follow  this  policy 
in  the  proposed  television  operation  regardless  of  any  difference  there 
may  be  in  rates.  While  the  record  does  not  develop  the  full  past  policy  of 
KARM  with  reference  to  the  broadcast  of  commercial  or  promotional  spot 
announcements,  Mr.  Coombs  testified  that; since  he  became  manager  of 
station  KARM  in  1941,  the  station  had  not,  to  his  knowledge,  broadcast 
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as  many  as  seven,  or  eight,  or  nine  commercial  announcements  in  a  15- 
minute  period  and  that,  to  his  knowledge,  it  had  never  TTbacked  up"  four 
announcements. 

68.  Under  its  commercial  policies  and  practices  in  the  proposed 
television  operation,  KARM  will  permit  three  spot  announcements  within 
each  quarter-hour  segment  provided  the  aggregate  length  of  the  announce¬ 
ments  does  not  exceed  approximately  three  minutes.  Announcements 
within  participating  programs  such  as  women’s  programs  featuring  plan¬ 
ning  and  actual  preparation  of  meals  and  specific  dishes,  may  at  times 
exceed  one  minute  in  length.  The  normal  maximum  commercialization 
expected  during  a  14  1/2- minute  time  segment  will  be  150  seconds  made 
up  of  two  announcements  of  60  seconds  and  one  of  30  seconds.  These  three 
announcements  plus  the  announcement  at  the  station  break  could  make  four 
announcements  back-to-back.  KARM,  however,  believes  it  would  more 

likely  have  three  announcements  across  the  station  break  made  up  of  two 

14/ 

announcements  of  60  seconds  each  and  one  of  30  seconds. —  All  Commis¬ 
sion  regulations  concerning  commercial  announcements  and  sponsor  iden¬ 
tification  will  be  strictly  followed,  commercial  continuity  will  be  required 
to  be  submitted  in  advance  for  approval  by  management,  and  wherever 
doubt  might  exist  as  to  sponsorship  claims  the  continuity  will  be  checked 
with  an  appropriate  agency  for  verification  before  acceptance.  Advertising 
of  hard  liquor  will  not  be  accepted.  These  policies  will  also  be  followed 
in  the  acceptance  or  rejection  of  network  commercial  programs. 


14/  The  Examiner  made  findings  in  paragraph  63  of  his  Initial  Decision 
with  reference  to  KARM  Exhibit  11  that  during  a  film  program  running 
from  12:30  to  1:29:30  p.m. ,  a  total  of  18  announcements  could  be  telecast 
during  this  feature  length  program.  This  figure  was  accepted  from  compu¬ 
tations  made  by  Mr.  Coombs  during  his  testimony  from  Exhibit  11.  Study 
of  the  exhibit  discloses  that  this  computation  was  in  error,  the  correct 
figure  being  16  to  1:29:30  or  17  to  1:30.  This  exhibit  was  prepared  to 
illustrate  the  proposed  operating  schedules  and  the  commercial  announce¬ 
ments  reflected  therein  are  consistent  with  KARM’s  stated  policy  of  per¬ 
mitting  three  one-minute  announcements  plus  station  break  in  a  fifteen- 
minute  period. 
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Past  Performance  1 
Reporting  Services  of  KARM 

69.  Prior  to  1944,  station  KARM  received  much  of  its  news  from 

the  radio  wire  of  the  Associated  Press.  Some  of  the  news  originated  in 

and  near  Fresno  but  was  not  "on  the  wire"  and  available  to  local  radio 

stations  until  this  news  had  been  sent  to  Los  Angeles  or  San  Francisco 

* 

where  it  was  edited  and,  if  deemed  of  sufficient  interest,  placed  on  the 
outgoing  wire.  Mr.  Coombs  felt  that  this  practice  resulted  in  undue  delays 
and  the  deletion  of  news  which  would  be  of  interest  to  the  people  of  Fresno. 
Accordingly,  arrangements  were  made  with!  the  AP  to  "split  the  wire" 

i 

and  thus  make  available  to  the  Fresno  station  the  locally  gathered  news. 

In  order  to  effectuate  this  arrangement,  station  KARM  provided  space  in 
its  studios  for  an  AP  office  in  Fresno  and  initially  paid  approximately 
half  the  salary  of  the  reporter  selected  by  the  AP.  Today  all  three  major 
wire  services  have  facilities  to  "split"  their  wires  in  Fresno  to  make 
available  to  local  radio  stations  the  Fresno  news  prior  to  editing  at  other 
offices. 

70.  Prior  to  1945,  the  facilities  for  obtaining  weather  information 
for  the  Fresno  area  of  the  San  Joaquin  Valley  were  somewhat  limited  and 
in  September  of  that  year  a  weather  forecast  to  the  effect  that  there  would 
be  some  but  not  an  appreciable  amount  of  rain  preceded  a  heavy  downpour 
which  caused  crop  damage  estimated  to  be  in  excess  of  $6, 000, 000.  Fol¬ 
lowing  this  Mr.  Coombs  of  station  KARM  and  some  of  the  principal  farmers 
in  the  Fresno  area  presented  the  problem  to  the  Fresno  congressman  with 
the  result  that  additional  appropriations  made  possible  the  employment  of 
additional  meteorologists  and  a  staff  at  the  Fresno  weather  station.  This 
staff  has  given  accurate  weather  information  and  in  recent  years,  there  has 
been  no  appreciable  crop  loss  traceable  to  faulty  weather  reporting. 

Farm  Programming 
KARM 

71.  For  a  number  of  years,  station, KARM  has  been  presenting 
farm  programs  directed  toward  the  farmer  and  agricultural  interests  in 
the  San  Joaquin  Valley.  One  program,  "California  Farmer,  "  a  15-minute 
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program  beginning  at  12:15  p.  m. ,  Monday  through  Friday,  has  been  a 
regular  program  for  a  number  of  years,  and  during  the  period  January 
1,  1948  to  June  30,  1953,  was  presented  1,430  times.  This  program  is 
still  a  regular  feature  of  the  KARM  programming  and  includes  reports  of 
recent  legislation  affecting  farmers  in  the  valley,  farm  weather  forecasts, 
market  quotations  and  news  of  fairs,  grange  meetings  and  farming  generally 
throughout  the  nation.  From  time  to  time  valley  farmers,  4-H  Club  mem¬ 
bers,  and  State  Agricultural  officials  appear  as  guests.  During  1948-1949, 
KARM  presented  ’’Farm  Advisor,  ”  a  program  which  was  under  the  super¬ 
vision  of  the  University  of  California  Extension  Service.  In  1948,  this 
program  was  presented  260  times  and  in  1949  it  was  presented  212  times. 
KARM  also  presented  a  program  entitled  ’’Report  to  Farmers”  which  was 
broadcast  260  times  in  1948  and  157  times  in  1949.  The  ’’Farm  Advisor” 
and  the  ’’Report  to  Farmers”  have  not  been  broadcast  since  1949.  For  two 

months  prior  to  the  hearing  KARM  had  in  its  employment  a  full  time 
farm  director.  Prior  to  that  time  one  employee  acted  as  both  news  director 
and  farm  director. 

KFRE 

72.  In  1948  KFRE  regularly  carried,  Monday  through  Friday,  a 
quarter-hour  farm  program  ’’Report  to  the  Farmer”  and  a  5-minute  farm 
program  ’’Farm  Advisor.  ”  It  commenced  more  extensive  programming 
for  the  farmer  at  or  about  the  time  it  increased  power  on  March  6,  1949 
from  250  watts  to  50  kw.  The  station  now  carries  one  hour  per  day  of 
locally  originated  farm  programs.  For  some  time  past,  station  KFRE 
has  also  carried  a  farm  program  at  6:30  a.  m.  sponsored  by  agricultural 
interests  and  is  part  of  what  is  referred  to  as  the  Farm  Bureau  Network. 
The  vice-president  of  the  California  State  Farm  Bureau  Federation  stated 
that  the  reasons  for  selecting  KFRE  as  the  Fresno  outlet  for  the  Farm 
Bureau  Network  was  its  coverage;  further,  that  the  over-all  farm  pro¬ 
gramming  was  considered  to  be  good,  and  that  KFRE  carries  a  locally 
originated  farm  program  immediately  adjacent  to  the  Bureau’s  program. 

The  president  of  the  Fresno  County  Farm  Bureau  stated  that  members  of 
his  organization  consider  KFRE  as  the  farm  station  so  far  as  agriculture 
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is  concerned. 

73.  Station  KFRE  has  a  farm  department  with  Wally  Erickson  as  its 
farm  director  and  a  full  time  farm  reporter.  The  stations  news  staff  also 
assists  in  its  farm  programming.  Mr.  Erickson  is  very  active  in  the  pre¬ 
sentation  of  agricultural  programs  and  during  the  period  January  1,  1952, 
and  up  to  and  including  August  27,  1953,  station  KFRE  broadcast  on  a 

i 

regularly  scheduled  basis  more  than  1,300  interviews  with  individuals 
and  groups  who  represented  more  than  200  organizations  connected  with 
the  diversified  agricultural  interests  throughout  the  San  Joaquin  Valley 
and  elsewhere.  Many  of  the  KFRE  agricultural  programs  consist  of  pro¬ 
grams  from  the  Fresno  College  Farm  School,  and  interviews  with  farm 
advisers  of  Tulare,  Kings  and  Fresno  Counties  are  recorded  in  the  field 
weekly  and  broadcast  ovet*  station  KFRE.  KFRE  was  awarded  the  Variety 
Magazine  award  for  the  best  farm  station  in  the  United  States  in  1952. 

Weather  Reports 
KARM 

74.  KARM  carries  three  full  weather  reports  daily.  The  first  is 
included  in  the  6:30  to  6:35  a.m. ,  ’’Farm  Family  Notebook”  broadcast; 
the  second  during  the  12:15-12:30  p.m. ,  ’’California  Farmer”  program; 
and  the  third  following  the  10:15  p.m.  news  program.  In  addition,  the 
station  carries  several  other  weather  reports.  It  is  the  policy  of  station 
KARM  to  interrupt  any  program  to  present  emergency  weather  reports  to 
the  people  in  the  area. 

KFRE 

75.  Weather  reports  have  been  broadcast  by  station  KFRE  for  many 
years,  and  have  received  special  attention  from  the  management  since  the 
station  began  operating  with  50  kw  power  in  March  of  1949  and  was  able 

to  cover  the  San  Joaquin  Valley  with  a  primary  daytime  signal.  Weather 
forecasts  are  now  a  special  feature  of  the  KFRE  farm  programming  in  that 
a  direct  line  runs  from  the  studios  to  the  Weather  Bureau.  On  the  regular 

6:45  to  7:00  a.m.  farm  program,  at  or  about  6:53  a.m. ,  after  an 
appropriate  announcement,  the  Weather  Bureau  microphone  is  cut  in  and 
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the  forecast,  approximately  two  minutes  in  length,  is  broadcast  by  Weather 
Bureau  personnel.  This  broadcast  is  tape  recorded  and  rebroadcast  at 
7:53  a.  m.  immediately  preceding  the  8:00  news  program.  The  weather 
forecast  is  again  broadcast  direct  from  the  Weather  Bureau  at  12:53  p.m. 
during  the  noon  farm  show.  A  new  forecast  is  broadcast  direct  from  the 
Weather  Bureau  on  KRFM  at  9:00  p.m.  which  is  rebroadcast  on  KFRE  at 
10:15  p.m. ,  following  the  late  news.  It  is  the  opinion  of  station  KFRE 
and  of  some  listeners  that  the  weather  reports  made  by  and  in  the  voice 
of  the  forecaster  himself  are  better  received  by  some  farmers  than  the 
broadcasts  by  station  announcers  even  though  the  10:15  p.m.  weather 
reports  of  station  KARM,  appear  to  be  the  actual  reading  of  the  text  sup¬ 
plied  by  the  Weather  Bureau.  In  addition,  KFRE  carries  weather  inform¬ 
ation  on  regularly  scheduled  news  broadcasts  which  is  given  by  station 
personnel.  These  normally  run  30  to  40  seconds  and  contain  basic  weather 
facts  of  general  interest. 

76.  The  U.  S.  Weather  Bureau  maintains  special  frost  warning 
stations  at  various  places  in  the  San  Joaquin  Valley.  For  the  Fresno  area, 
these  stations  are  located  at  Lindsay,  approximately  75  miles  south  of 
Fresno,  and  at  Modesto,  approximately  100  miles  north  of  Fresno.  During 
the  winter,  approximately  November  through  February,  the  weather  per¬ 
sonnel  operates  from  Lindsay  and  then  moves  to  Modeste  for  spring  frost 
warnings.  The  meteorologists  at  these  locations  determine  the  possibility 
of  frost  in  the  Valley  and  each  evening  telephone  KFRE,  long  distance, 
collect,  and  give  their  reports.  This  report  is  broadcast  by  station  KFRE 
at  8:30  p.m.  during  the  frost  season.  Sometimes  the  forecast  is  brief, 
merely  stating  that  temperatures  will  be  above  freezing  in  all  areas;  in 
others,  the  report  may  be  in  great  detail,  giving  the  forecast  for  the 
several  areas  in  the  Valley.  In  such  cases  KFRE  carries  the  complete 
report  even  if  it  requires  deletion  of  commercial  announcements  at  8:30 

or  running  into  the  following  program.  KARM  does  not  provide  a  similar 
service. 

77.  Mr.  Bartlett,  of  KFRE,  testified  that  his  listening  to  KARM 
programs  over  a  period  of  years  provides  him  with  the  information  that 


KARM  regularly  carries  good  weather  forecasts  in  all  of  their  newscasts 
which  are  wholly  comparable  with  KFRE’s  weather  forecasts  on  regular 
newscasts.  However,  on  occasions  he  has  thought  that  the  KFRE  fore¬ 
casts  on  news  programs  were  a  little  longer  and  in  greater  detail  and  that 
until  very  recently  KARM’s  forecasts  have  been  relatively  short,  never 
done  over  a  leased  wire,  and  do  not  furnish  anywhere  near  the  detailed 
information  given  on  KFRE’s  agricultural  weather  forecasts.  Mr.  Coombs, 
of  KARM,  disputed  this  testimony,  contending  that  station  KARM  is  super¬ 
ior  to  KFRE  in  terms  of  volume  and  detail  in  weather  broadcasts. 

Local  News  , 

1  f 

78.  Each  applicant  contends  that  it  has  better  local  news  coverage 
than  the  other.  For  reporting  and  processing  local  news,  KFRE  has  two 
full-time  news  reporters,  a  news  editor,  one  part-time  news  reporter 
and  five  part-time  news  correspondents  or  [’stringers”  located  in  Tulare, 
Visalia,  Porterville,  Madera  and  Merced,  California.  These  so-called 
’’stringers”  telephone  to  the  station  news  of  importance  occurring  in  their 
respective  local  communities  which  is  carried  on  the  KFRE  weather  or 

i 

news  broadcasts.  KARM  employs  a  news  director  who  also  does  local 
news  reporting.  It  also  has  in  its  employment  one  employee  who  acts  as 
copy  writer  and  continuity  writer.  • 

t 

4240  79.  KFRE  called  as  a  public  witness  one  of  the  five  city  commis¬ 

sioners,  the  acting  mayor.  This  witness  testified  that  station  KFRE 
covered  the  activities  of  the  city  commission  by  presenting  on-the-spot 
broadcasts  of  civic  events,  giving  time  to  city  officials,  and  kept  abreast 
of  activities  by  an  almost  daily  and  sometimes  twice  daily  visit  by  a  re¬ 
porter  to  the  City  Hall  to  obtain  news.  He  further  testified  that  a  KFRE 
reporter  attends  all  City  Commission  Meetings  whereas  a  KARM  repre¬ 
sentative  attends  when  a  definite  issue  that  has  been  publicized  is  presented. 
Another  of  the  city  commissioners,  one  who  had  served  on  the  commission 
for  28  years,  was  called  as  a  public  witness  by  station  KARM.  This  wit¬ 
ness  stated  that  a  reporter  of  station  KARM  had  attended  meetings  of  the 
commission  regularly,  that  he  frequently  came  upon  KARM  reporters  in 
the  City  Hall,  and  that  he  had  found  station  KARM  cooperative  at  all  times 


with  the  civic  officials  and  civic  government. 

Educational  Programs 

80.  Dr.  A.  E.  Joyal,  president  of  Fresno  State  College,  in  a  letter 
to  Mr.  Coombs  (of  KARM)  dated  May  22,  1952,  made  the  following  state¬ 
ment: 

’’During  the  past  two  years  your  station  has  given  to  the 

college  for  educational  public  service  programs  more  time  than 

any  other  station  in  Fresno.  Dr.  Lombard,  who  is  in  charge  of 

radio  broadcasting  at  the  college,  informs  me  that  you  have  made 

available  over  three  hours  each  week  for  college  broadcasts,  and 

that  you  have  always  taken  all  the  programs  which  he  has  requested.” 

Subsequently,  Dr.  Joyal  testified  by  deposition  and  confirmed  the  writing 

15/ 

of  this  letter. —  At  the  time  of  his  deposition,  three  members  of  the  staff 
4241  of  Fresno  State  College  had  furnished  Dr.  Joyal  memoranda  which 

outlined  in  fair  detail  a  substantial  amount  of  assistance  furnished  the 
college  by  stations  KFRE  and  KRFM.  Beginning  in  1947,  station  KRFM 
has  broadcast  live  all  of  the  concerts  of  the  Fresno  State  College  symphony 
orchestra  at  which  time  they  are  tape  recorded  and  rebroadcast  once  on 


15/  This  letter  was  admitted  into  evidence  for  the  limited  purpose  of 
showing  that  such  a  letter  was  written.  By  deposition  Dr.  Joyal  confirmed 
writing  the  letter,  but  did  not  confirm  the  statement  contained  therein  that 
KARM  had  made  available  over  three  hours  each  week  for  Fresno  State 
College  programs.  He  did  testify  that  all  stations  in  Fresno  have  cooper¬ 
ated  with  the  college,  but  the  exact  number  of  hours  devoted  to  the  college 
by  any  particular  station  was  not  given.  Therefore,  this  letter  is  accepted 
only  for  the  purpose  stated  in  the  record  and  to  confirm  that  KARM  has 
cooperated  with  Fresno  State  College  in  the  broadcast  of  programs  by  or 
on  behalf  of  that  school.  KARM’s  exhibits  3  and  5  disclose  in  some  detail 
the  extent  of  this  cooperation  reflecting  that  for  the  years  1949  through 
June  30,  1953  a  total  of  256  programs  were  broadcast,  that  of  these  64 
were  quarter-hour  programs,  75  quarter  or  half-hour  programs  (no  break¬ 
down  is  given  for  this  series  between  quarter  and  half-hour  programs), 

80  half-hour  programs,  and  1  one-hour  program.  Three  additional  quarter- 
hour  programs  are  shown  in  KARM  Exhibit  6.  Thus  the  record  does  re¬ 
flect  the  length  of  223  of  the  256  programs  broadcast  during  this  period 
by  KARM  by  or  on  behalf  of  Fresno  State  College. 
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KRFM  and  once  on  KFRE.  Waxed  discs  are  then  made  from  the  tape 
recording  and  are  placed  in  the  college  library.  These  recordings  are 
available  for  use  and  have  been  used  by  other  stations,  including  station 
KARM.  Other  musical  programs,  broadcast  on  behalf  of  the  college  in¬ 
cluded  the  college  band,  college  choir,  faculty  trio,  and  student  recitals. 
Agricultural  activities  of  Fresno  State  College  are  given  extensive  coverage 
by  KFRE  in  its  farm  programs  and  for  the  past  several  years  the  college 
has  participated  in  a  regularly  scheduled  weekly  farm  show.  KFRE  has 
also  broadcast  programs  on  behalf  of  the  speech  department,  and  a  loan 
of  equipment  and  technical  personnel  by  station  KFRE  has  enabled  the 
college  to  offer  a  practical  course  in  closed  circuit  television.  Members 
of  the  KFRE  staff  and  Mr.  Bartlett  have  actively  worked  with  and  encouraged 
college  personnel  in  these  activities  and  the  production  of  the  programs. 

Both  applicants  show  programs  broadcast  for  or  on  behalf  of  other  local 
schools  with  KARM  in  1952  having  carried  a  series  of  39  quarter-hour 
programs  designed  for  in- school  listening. 


Civic  Programs 

81.  The  principal  program  on  which  station  KARM  broadcasts  civic 
news  and  views  is  a  program  entitled  tTWhatTs  New  In  Fresno. "  This  pro¬ 
gram  was  originated  in  1944  and  is  a  15-minute  program  broadcast  Monday 
through  Friday.  As  a  rule,  a  different  topic  is  selected  for  each  broadcast 
and  discussed  with  one  or  more  guests.  The  guests  are  selected  from  the 
schools,  religious,  charitable,  social  and  civic  groups  sponsoring  activities 
in  and  near  Fresno.  A  portion  of  each  program  is  devoted  to  announce¬ 
ments  of  coming  events.  During  the  period  January  1,  1948  to  June  30, 
1953,  T,WhatTs  New  In  FresnotT  was  presented  1,430  times.  Other  programs 
being  carried  on  a  regular  basis  at  the  date  of  the  hearing  were  a  half- 
hour  weekly  program  of  the  Fresno  Council  of  Churches  broadcast  since 
January  1948  on  which  the  churches  belonging  to  this  organization  appear 
on  a  rotative  basis,  and  a  quarter-hour  program  broadcast  daily  on  Monday 
through  Friday  since  November  1952  by  the  Fresno  County  Library  which 

is  designed  to  acquaint  the  people  of  Fresno  with  the  library  and  its  uses. 

82.  Station  KFRE  also  broadcasts  numerous  civic  programs.  During 
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the  period  January  1,  1952  to  August  4,  1953,  station  KFRE  broadcast 
369  interviews  with  numerous  individuals  and  groups  covering  civic, 
charitable,  religious,  educational,  cultural  and  other  activities  in  the 
Fresno  area.  Between  January  1,  1952  and  including  October  6,  1953, 
the  station  broadcast  47  programs  of  the  ’’Valley  Editor’s  Forum,  ”  con¬ 
sisting  of  discussions,  panels,  talks  and  interviews  with  various  individuals 
and  groups  who  had  particular  knowledge  of  the  topics  discussed.  Other 
programs  being  carried  on  a  regular  basis  at  the  date  of  the  hearing  were 
a  five-minute  weekly  program  broadcast  since  1942  by  the  Fresno  Office 
of  the  AAA  and  designed  to  promote  traffic  safety;  a  five-minute  weekly 
program  broadcast  since  January  3,  1953  by  the  Fresno  Office  of  the  State 
Employment  Office  concerning  job  opportunities  available  at  the  time  of 
broadcast;  a  five- minute  weekly  program  broadcast  since  January  8,  1953 
by  the  local  Better  Business  Bureau  concerning  how  to  recognize  unethical 
4242  business  practices,  schemes  and  bad  deals;  a  half-hour  weekly 

program  entitled  ’’Your  Representative  Speaks”  on  which  edited  material 

of  transcriptions  furnished  by  the  various  congressional  representatives 

16/ 

of  the  area  are  combined  into  a  documentary- type  review  broadcast — ■  ; 
a  five-minute  weekly  program  broadcast  since  April  16,  1953  and  designed 
to  acquaint  citizens  with  the  facilities  of  their  local  airport;  a  quarter-hour 
weekly  program  broadcast  by  the  Fresno  Safety  Council  since  its  organ¬ 
ization  in  July  of  1953  and  designed  to  promote  safety  in  the  schools,  home, 
on  the  farm,  in  the  factory,  and  on  the  highways;  a  five-minute  weekly 
program  produced  since  August  of  1953  by  the  station  and  designed  to 
promote  hobbies;  and  a  25-minute  weekly  program  by  the  Fresno  Council 
of  Churches  on  which  the  churches  belonging  to  this  organization  appear 
on  a  rotative  basis.— ^ 

83.  Each  applicant  prepared  and  offered  in  evidence  exhibits  which 
show  the  amount  of  time  which  had  been  devoted  by  it  to  programs  broad¬ 
cast  for  or  on  behalf  of  civic,  charitable,  educational,  religious,  health 

16/  The  date  of  commencement  of  these  programs  is  not  indicated. 

17/  The  date  of  commencement  of  these  programs  is  not  indicated. 
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and  governmental  organizations.  At  the  suggestion  of  the  Examiner,  much 
of  the  evidence  was  summarized  and  the  summaries  were  received  in  lieu 
of  the  more  voluminous  material.  In  showing  the  number  of  hours  devoted 
to  these  programs  during  the  year,  KFRE  analyzed  the  typical  week  for 
the  year  and  multiplied  the  hours  shown  thereon  by  52.  The  KARM  tabu¬ 
lation  is  based  on  a  detailed  analysis  of  the  program  logs  for  the  entire 
year.  While  this  analysis  may  be  more  precjise,  the  method  used  by 

KFRE  is  adequate  for  our  purposes.  In  the  following  table,  the  figures 

* 

have  been  shown  in  full  hours,  periods  of  less  than  30  minutes  being  dis¬ 
carded  and  periods  of  30  minutes  or  more  being  counted  as  an  hour.  The 
number  of  hours  devoted  to  such  programs  by  the  competing  applicants 
during  1948  to  1951  was  as  follows: 


LOCAL  NETWORK  TOTALS 

* 


KFRE 

KARM 

KFRE 

KARM 

KFRE 

KARM 

Year 

(Hours) 

(Hours) 

(Hours) 

(Hours) 

(Hours) 

(Hours) 

1948 

334 

357 

221 

226  ! 

555 

583 

1949 

173 

389 

338 

183 

511 

572 

1950 

212 

256 

186 

191 

398 

447 

1951 

390 

278 

61 

216 

451 

494 

1915  2096 

84.  During  the  typical  week  for  the  same  years,  the  number  of 
non- commercial  spot  announcements  broadcast  by  the  stations  during 
"A,  ”  "B”  and  ”C"  time  segments  were  as  follows: 

KFRE  KARM 


Year 

A 

Class  of  Hours 

B  C  Total 

A 

Class  of  Hours 

B  C  Total 

1948 

0 

8 

24 

32 

16 

49 

6 

71 

1949 

6 

13 

32 

51 

.38 

80 

11 

129 

1950 

5 

16 

37 

58 

!  10 

» 

23 

8 

41 

1951 

11 

78 

38 

127 

1 

:  8 

18 

4 

30- 

268 

• 

271 

18/  Paragraph  79  of  the  examiner’s  Initial  Decision  has  been  disregarded 
in  this  decision  for  the  reasons  that  this  paragraph  set  forth  the  general 
merit  in  the  opinion  of  public  witnesses  of  the  services  rendered  by  KFRE 

(continued  on  next  page) 
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FM  Operation 

85.  Initially,  station  KRFM  duplicated  the  programs  broadcast 
over  station  KFRE  but  in  1949  it  was  decided  to  make  KRFM  a  good  music 
station,  and  since  then  the  station  has  been  devoting  its  broadcast  day 
from  1:00  p.m.  to  sign-off,  10:20  or  10:30  p.  m. ,  principally  to  symphonic 
and  concert  music.  From  time  to  time  other  types  of  programs  are 
carried  and  certain  cultural  features  are  regularly  carried  which  it  is 
believed  will  be  of  interest  to  a  ’’specialized  music  loving”  audience.  A 
few  programs  are  simulcast  over  KFRM  and  KFRE,  and  some  are  network 
musical,  discussion  or  similar  type  programs.  Advertising  rates  on 
KRFM  are  separate  and  apart  from  KFRE  rates,  there  being  no  joint  rate. 
Annual  operating  loss  on  this  FM  operation  has  been  approximately  $20,000. 

86.  Station  KARM-FM  is  on  the  air  from  3:00  to  10:00  p.m.  daily 
and  during  these  seven  hours,  it  duplicates  the  programs  broadcast  over 
AM  station  KARM.,  It  is  operated  as  a  bonus  station  to  KARM,  no  extra 
charge  being  made  for  commercial  messages  broadcast. 


(Footnote  18  continued) 

and  KARM,  and  findings  which  are  incomplete  as  well  as  immaterial  to 
the  decision.  However,  as  the  Examiner  in  part  based  his  final  conclu¬ 
sions  as  to  the  commercial  practices  of  KFRE  on  this  paragraph,  it  is 
believe  appropriate  to  set  forth  its  contents  and  in  what  manner  the  findings 
made  are  incomplete.  The  Examiner  found  as  follows:  ’’Public  witnesses 
called  by  both  applicants  testified  to  the  effect  that  both  stations  had  been 
rendering  a  meritorious  service.  The  comparative  ability  of  these  two 
stations  to  serve  the  community  is  illustrated  by  testimony  of  the  vice- 
president  of  the  Farm  Bureau  Federation  who  testified  that  he  wakes  up 
in  the  morning  and  is  still  in  bed,  he  turns  on  station  KFRE  to  listen  to 
the  agricultural  programs  of  that  station  but  at  breakfast  time  he  listens 
to  station  KARM.  ”  He  failed  to  find  that  this  witness  further  testified 
that  the  KARM  program  to  which  he  listened  was  an  entertainment  program, 
that  he  listened  to  news  (station  not  specified) ,  that  there  were  certain 
programs  that  he  liked,  and  that  he  tuned  the  station  in  that  gave  him  what 
he  liked,  that  there  are  other  radio  stations  in  the  area,  but  KFRE  is  a 
good  one  and  that  there  are  other  good  ones.  There  is  no  testimony  by 
this  witness  or  any  other  public  witness  as  to  the  commercial  practices 
of  KFRE  and  we  fail  to  see  the  materiality  to  this  decision  of  his  listening 
habits. 
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Television  Operating  Policies 

87.  California  Inland  introduced  in  evidence  a  rather  extensive 
statement  which  covers  in  specific  detail  the  television  policies  and 
practices  to  be  followed  in  presenting  various  types  of  programs,  includ¬ 
ing  controversial  public  issues,  political  broadcasts,  agricultural,  edu¬ 
cational,  news,  weather,  religious,  sports,  children’s  programs,  the 
use  of  film  and  network  services.  The  station  will  actively  seek  out 
public  issues  to  be  presented.  Its  agricultural  and  weather  programs 
will  be  similar  to  what  is  now  carried  on  its  AM  station.  All  announce¬ 
ment  contracts  will  be  sold  on  the  basis  of  availability  of  time  with  the 
understanding  that  they  may  be  moved  when  changes  in  the  program 

structure  dictate  the  necessity  of  the  move.  Commercial  policies 
are  set  forth  in  paragraph  66.  The  station  will  present  all  news  programs 
without  editorial  comment  and  without  bias  or  slanting  of  the  news  either 
as  to  selection  of  news  matter  or  manner  of  treatment.  Time  will  be 
sold  for  political  broadcasts,  subject  to  the  proviso  that  no  political 
broadcast  will  be  sold  on  election  day. 

88.  KARM  will  follow  the  same  general  policies  and  practices  in 
the  television  operation  that  it  has  followed  in  the  operation  of  station 
KARM.  Commercial  policies  are  set  forth  in  paragraphs  67  and  68.  The 
station  will  have  no  editorial  policy  but  will  seek  out  and  present  both 
sides  of  controversial  issues.  Weather  and  news  programs  will  be  fea¬ 
tured.  KARM  will  seek  out  and  televise  locally  originated  programs  in 
the  field  of  religion,  sports,  agriculture,  education,  children’s  features 
and  similar  activities  as  the  occasion  may  arise.  Charges  made  for 
political  broadcasts  will  not  exceed  the  charges  made  for  comparable  use 
of  the  station  for  other  purposes.  There  will  be  no  joint  TV-radio  adver¬ 
tising  rates. 

Program  Analyses 

89.  The  analyses  of  the  programs  proposed  by  each  applicant  as 
to  source,  sponsorship  and  type  are  as  follows: 
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By  Source 

KFRE 

KARM 

Network  Commercial 

44.4% 

44.9% 

Network  Sustaining 

6.4% 

2.3% 

Recorded  Commercial 

11.6% 

16.8% 

Recorded  Sustaining 

10.9% 

3.8% 

Wire  Commercial 

— 

— 

Wire  Sustaining 

-- 

— 

Live  Commercial 

19.2% 

17.0% 

Live  Sustaining 

7.5% 

15.2% 

100. 0% 

100. 0% 

Total  Commercial 

75.2% 

78.7% 

Total  Sustaining 

24.8% 

21.3% 

No.  of  Commercial  Spot  Announcements 

394 

316 

No.  of  Sustaining  Spot  Announcements 

166 

85 

By  Type 

KFRE 

KARM 

Entertainment 

65.8% 

70.2% 

Religious 

2. 1% 

1.8% 

Agriculture 

4.0% 

3.5% 

Education 

6.8% 

5.8% 

News 

7.6% 

10.8% 

Discussion 

2.2% 

1.2% 

Talks 

8.8% 

6.7% 

Miscellaneous 

2.7% 

— 

100.0% 

100. 0% 

90.  The  above  statistical  information  is  included  herein  as  a  basis 

for  the  ultimate  determination  that  the  programming  proposed  by  each 

applicant  will  be  in  the  public  interest. 

It  is  not  included  for  purposes 

of  comparing  the  various  segments  of  programming  proposals  inasmuch 
as  the  parties,  early  in  the  proceeding,  stipulated  that  neither  applicant 
is  entitled  to  any  preference  over  the  other  as  a  result  of  the  quantity  of 
the  television  service  proposed,  i.e. ,  the  number  of  hours  the  proposed 


television  station  will  be  on  the  air  (see  paragraph  147);  the  division  be¬ 
tween  commercial  and  sustaining  time  in  the  proposed  program  service; 
the  division  between  the  percentages  of  time  proposed  to  be  devoted  to 
network,  recorded  and  live  programming;  the  number  of  commercial  and 
non- commercial  spot  announcements  proposed;  the  difference  between 
the  various  program  types  in  the  proposed  television  service;  and  the  di¬ 
vision  between  commercial  and  sustaining  programs  and  the  percentage 
of  time  devoted  to  network,  recorded,  and  local  live  programming  in  past 

and  present  radio  operations.  The  above  stipulation  was  contained  in  the 

19/ 

Second  Order  Controlling  Conduct  of  Hearing  dated  November  5,  1953. — 

i 

91.  Pursuant  to  the  above  stipulation/  neither  part  offered  any 
evidence  designed  to  show  its  superiority  of  (1)  network  programming, 

(2)  recorded  programming,  or  (3)  locally  originated  live  programming 
as  such  but  each  made  strenuous  efforts  to  establish  that  when  compared 
with  its  competitor,  there  was  greater  assurance  that  is  programming 
proposals  could  and  would  be  carried  out. 

Network  Affiliation 

92.  Each  applicant  proposes  an  affiliation  with  the  television  network 
of  the  Columbia  Broadcasting  System  and  its  proposed  programming  is 
based  on  the  assumption  that  such  an  affiliation  will  be  obtained.  It  is  the 
contention  of  California  Inland  that  there  is  much  greater  assurance  of  a 
CBS  affiliation  with  KFRE  than  with  KARM.  This  contention  of  California 
Inland  is  based  on  contacts  between  the  applicants  and  officials  of  CBS. 

Some  of  these  contacts  are  reflected  in  three  letters  written  by  CBS  officials. 
By  letter  dated  September  17,  1953,  CBS  advised  Mr.  Bartlett,  in  part, 

as  follows: 

19/  It  is  not  to  be  inferred  from  the  finding  made  in  this  paragraph  that 
the  Commission  considers  itself  bound  by  any  such  stipulation  in  any  pro¬ 
ceeding  in  which,  to  determine  the  superior  applicant,  a  comparison  in 
a  significant  stipulated  area  becomes  necessary  or  desirable. 


”1.  In  the  event  that  you  obtain  a  construction  permit  for  a 
VHF  Channel  12  television  station  in  Fresno,  California,  you  and 
we  will  enter  into  an  Affiliation  Agreement  with  respect  to  your  sta¬ 
tion,  provided  that  we  are  able  to  arrive  at  a  mutually  satisfactory 
agreement  as  to  the  amounts  to  be  paid  to  you  under  such  affiliation 
agreement. 

*  *  * 

”4.  Anything  contained  herein  to  the  contrary  notwithstanding, 
we  shall  not  be  obligated  to  enter  into  any  such  affiliation  agreement 
with  you  unless  you  have  received  a  construction  permit  and  actually 
begun  broadcasting  thereunder  by  March  15,  1955. " 

By  letter  dated  November  3,  1953,  CBS  wrote  Mr.  Coombs,  in 
part,  as  follows: 

"This  is  to  advise  that  should  you  be  the  successful  applicant, 
we  will  be  very  glad  to  discuss  with  you  the  possibility  of  an  affilia¬ 
tion  agreement.  " 

The  third  CBS  communication,  dated  November  30,  1953,  was  addressed 
to  Mr.  Bartlett.  This  letter  was  written  after  inquiry  had  been  made  as 
to  the  meaning  of  the  CBS  letter  of  November  3  in  light  of  the  September 
17,  1953,  agreement.  The  pertinent  parts  of  this  November  30  letter  are 
as  follows: 

"The  November  3,  1953,  letter  addressed  to  Mr.  Coombs 
seems  clear  on  its  face.  However,  so  that  there  may  be  no  mis¬ 
understanding,  I  wish  to  advise  you  that  that  letter  does  not  consti¬ 
tute  any  commitment  on  our  part  to  enter  into  an  affiliation  agree¬ 
ment  with  Mr.  Coombs  should  he  and  his  associates  be  the  success¬ 
ful  applicant  for  Channel  12.  It  is  merely  a  statement  of  our  policy 
of  affording  any  licensee  the  courtesy  of  discussing  with  him  the 
possibility  of  affiliation. 

"Whether  or  not  we  would  enter  into  such  an  affiliation  agree¬ 
ment  if  he  and  his  associates  were  the  successful  applicant  would 
be  dependent  upon  many  factors,  none  of  which  have  been  resolved 
by  us  at  this  time.  " 
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Proposed  Local  Programming 

93.  Each  applicant  has  proposed  local  programs  which  it  believes 

* 

meet  the  various  needs  of  the  area  to  be  served.  KFRE  proposes  to  carry 
over  into  the  proposed  television  operation  a,  number  of  features  now 
carried  in  its  aural  broadcast  operation,  but  will  carry  them  as  separate 
rather  than  simulcast  programs.  These  include  a  weekly  church  service 

t 

produced  in  cooperation  with  the  Fresno  Council  of  Churches,  Catholic 
and  Jewish  faiths;  ’’Noon  on  the  Farm”  patterned  after  an  existing  KFRE 
farm  program;  ’’Phil  the  Forrester”  as  a  counterpart  of  the  same  program 
on  its  AM  facilities  which  features  local  hunting  and  fishing  information; 

I 

’’Hobby  Shop”  as  a  counterpart  of  the  same  program  on  its  AM  facilities 
which  features  interviews  with  hobby  enthusiasts  and  on  the  TV  program 
will  include  demonstrations  of  hobbies;  ’’Fresno  Youth  Forum”  patterned 
after  a  KFRE  radio  series  conducted  in  cooperation  with  the  11th  District 
PTA  and  School  Systems  of  Fresno  County;  ’’Merliton  and  The  Jolly  Jester” 
a  childrens’  program  including  stories  and  games  which  was  designed  as 
a  counterpart  of  a  KFRE  radio  series;  ”So  You  Want  to  Buy  a  House”  a 
program  featuring  news  of  the  local  real  estate  market  and  a  review  of 
the  week’s  top  home  developments  and  designed  as  a  television  version  of 
KFRE’s  real  estate  review  program;  and  ’’Ranch  Party”  a  local  entertain¬ 
ment  program  featuring  western  music  on  which  guest  artists  appear  which 
will  be  a  television  version  of  a  KFRE  radio  series. 

4247  94.  Other  programs  proposed  to  be  originated  locally  Monday  through 

Friday  by  KFRE  include  a  religious  inspirational  program;  an  agricultural 
weather  program;  a  homemakers’  program  which  will  include  interviews 
with  local  personalities  and  items  of  community  interest;  ’’Let’s  Go  To 
School,  ”  a  program  produced  in  cooperation  with  local  educational  institu¬ 
tions  and  organizations  and  designed  for  in- school  viewing;  ”A1  Radka  Gay- 
ride,  ”  an  entertainment  program;  ’’Hometown  Jamboree”  an  entertainment 
program  for  children  also  incorporating  safety,  fire  prevention  and  similar 
features.  Weekly  programs  include  ”So  This  Is  Our  Valley,  ”  a  program 
produced  in  cooperation  with  the  Central  Valley  Empire  Association  and 
the  various  Chambers  of  Commerce  located  within  the  San  Joaquin  Valley 
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and  designed  to  highlight  the  agricultural,  industrial  and  recreational 
wealth  of  the  Valley;  ’’Fresno  State  College  on  Parade,  ”  a  program  pro¬ 
duced  in  cooperation  with  the  various  branches  of  that  college;  ’’Farm 
Forum,  ”  a  discussion  program  on  agricultural  problems;  ”Valley  Forum,  ” 
a  discussion  program  on  issues  of  current  interest  to  the  area;  and  ’’Visit¬ 
in’  Time,  ”  a  remote  agricultural  program  showing  farm  operations.  A 
number  of  local  film  programs  are  also  proposed  among  which  are  religious 
films,  educational  films  to  be  released  through  the  local  school  system, 
films  featuring  interviews  and  discussions  by  Central  California  repre¬ 
sentatives  in  Congress,  and  entertainment  features.  Local  and  national 
news,  sports  programs  and  weather  programs  will  be  originated  daily. 

95.  KARM  proposes  to  originate  local  and  national  news,  and 
weather  programs  daily.  Sports  programs  are  proposed  for  each  day 
except  Sunday.  Other  programs  proposed  to  be  originated  locally  Monday 
through  Friday  are  ’’Education  Today,  ”  a  program  produced  in  cooperation 
with  local  educational  institutions  and  featuring  drama,  science,  public 
speaking,  art,  music,  etc. ;  ’’California  Farmer”  patterned  after  an  existing 
KARM  farm  program  of  the  same  name;  ’’Modem  Kitchen,  ”  a  women’s 
program  featuring  planning  and  actual  preparation  of  meals  with  emphasis 
on  health,  budget,  and  family  appeal;  ’’What’s  New  in  Fresno,  ”  patterned 
after  an  existing  KARM  radio  program  of  the  same  name  on  which  attention 
is  called  to  local  activities  and  on  which  representatives  of  various  organ¬ 
izations  appear;  ”Western  Music,  ”  an  entertainment  program;  and  ’’The 
Story  Lady,  ”  a  children’s  entertainment  program  featuring  children’s 
stories  and  records.  Weekly  programs  include  ’’Temple  Beth  Israel,  ” 
a  Jewish  religious  service;  a  religious  program  conducted  by  the  Fresno 
Council  of  Churches;  a  Catholic  religious  program  conducted  by  Monsignor 
Dowling;  ’’Civic  Theater,  ”  to  be  utilized  by  various  organizations  during 
drives  or  to  bring  a  particular  program  to  the  public;  ’’College  Theater,  ” 
to  be  utilized  by  the  Fresno  State  College  Dramatic  Workshop;  ’’Civic 
Roundtable,  ”  a  discussion  program  on  issues  of  current  interest  to  the 
area;  ’’Farm  Roundup,  ”  a  program  featuring  news  of  various  agricultural 
organizations;  and  ’’Press  Forum,  ”  a  discussion  program  of  local  and 
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world  events  of  the  week.  A  number  of  local  film  programs  are  also 
proposed  among  which  are  government  and  educational  film  and  entertain¬ 
ment  features. 


Preparation  for  Television  Programming 

96.  The  KFRE  vice-president,  Edward  J.  Freeh,  who  will  be  in 
charge  of  local  programming,  made  numerous  personal  contacts  with 
agencies  and  organizations  whose  assistance  will  be  requested  in  the 
presentation  of  local  programs.  There  was  introduced  in  evidence  an 

4248  exhibit  showing  the  names  or  type  of  program  and  the  name  and 

identity  of  the  person  with  whom  the  proposed  program  was  discussed. 

97.  KARM  did  not  introduce  a  similar  exhibit.  Mr.  Coombs  was 
examined  with  respect  to  several  of  the  programs  and  as  to  each  he  named 
the  person  or  persons  contacted  and  basically  what  was  discussed. 

98.  Both  applicants  propose  to  telecast  local  weather  information 
using  maps  and  the  necessary  drawings  thereon.  Each  will  obtain  the 
basic  information  from  the  Weather  Bureau  and  each  will  use  its  own  an¬ 
nouncer  or  forecaster  for  the  presentation  of  the  program. 

99.  KARM  proposes  to  subscribe  to  the  International  News  Service 
facsimile  wire  which  furnishes  still  photographs  and  continuity  by  land 
wire  to  television  stations.  This  service  originates  in  New  York  and  runs 
approximately  18  hours  per  day.  The  photographs  and  continuity  permit 
the  station  to  supplement  its  news  and  possibly  add  to  or  scoop  the  news 
on  the  network.  KFRE  does  not  propose  to  subscribe  to  a  similar  service, 
having  made  arrangements  with  United  Press  to  furnish  this  service  for 
several  days  to  determine  its  probable  value  in  programming.  Upon  the 
basis  of  this  test  it  determined  that  the  material  received  had  appeared 

on  network  newscasts  prior  to  receipt  and,  in  view  of  the  proposed  network 
affiliation,  concluded  that  such  service  would  be  of  little  value  in  pro¬ 
gramming. 

100.  KFRE  made  a  survey  of  film  sources  available  for  television 
programming  and  in  exhibit  form  set  forth  films  available  at  the  time  of 
the  survey  from  United  Television  Programs,  Inc.;  Screen  Gems;  Sterling 
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Television  Co.,  Inc.;  Consolidated  Television  Sales;  CBS  Television 
Film  Sales;  and  Ziv  Television  Programs,  Inc.  In  its  proposed  program¬ 
ming  certain  of  the  films  determined  to  be  available  were  listed,  not  to 
show  that  that  particular  film  would  be  utilized,  but  to  show  the  type  and 
quality  of  film  that  would  be  broadcast.  For  its  proposed  local  programs, 
KFRE  has  set  up  definite  rehearsal  schedules,  and  has  set  up  a  personnel 
training  program.  HARM  did  not  make  a  survey  of  film  sources  believing 
it  to  be  of  little  or  no  value.  KARM  has  set  up  no  rehearsal  schedule  for 
its  local  programming  and  has  set  up  no  personnel  training  program. 
Personnel  will  be  trained  on  the  job  by  Mr.  Barrett  and  Mr.  Theodore. 

No  effort  was  made  by  KARM  to  set  up  a  rehearsal  schedule  for  the  stated 
reasons  that  it  could  not  be  determined  in  advance  specifically  which  pro¬ 
grams  would  require  rehearsal,  whether  the  talent  would  be  available  for 
rehearsal  at  a  specified  time,  and  whether  rehearsal  before  a  camera 
was  necessary. 

Personnel  and  Staff 

101.  KFRE  has  34  full-time  and  3  part-time  employees  in  the  oper¬ 
ation  of  stations  KFRE  and  KRFM.  For  its  television  operation,  KFRE 
proposes  43  full-time  employees,  plus  an  additional  5  persons  who  will 
perform  both  radio  and  television  duties. 

102.  KARM  has  19  full-time  and  1  part-time  employees  in  the 
operation  of  stations  KARM  (AM)  and  FM.  KARM!  proposes  52  full-time 
television  employees,  plus  2  additional  employees  who  will  function  in 
both  television  and  radio. 

103.  California  Inland  proposes  16  technicians,  qualified  engineers, 
etc. ;  KARM  proposes  15.  In  the  program  department,  California  Inland 
proposes  20;  KARM  proposes  21.  Thus,  both  applicants  propose  36  em¬ 
ployees  who  will  devote  their  time  and  attention  to  technical  and  program 
operation.  While  there  are  some  slight  differences  in  position  description 
or  title,  both  parties  contemplate  that  many  employees  will  be  able  to 
function  in  more  than  one  position.  The  major  differences  in  the  staff 
proposals  are  those  which  arise  out  of  the  fact  that  California  Inland  has 
already  designated  19  members  to  fill  positions  on  its  television  staff. 


Other  than  Mr.  Coombs  and  his  secretary,  KARM  has  selected  but  2  per¬ 
sons  for  its  staff,  a  consulting  engineer  to  be  employed  part-time  and  a 
program  director. 

KFRE 

104.  The  key  personnel  of  the  KFRE  staff  who  have  been  selected 
for  television  operation  include  the  following  officers  of  the  corporation 
whose  biographies  and  experience  have  previously  been  given.  They  are 
Paul  R.  Bartlett  as  general  manager,  Mrs.  Helen  Johnson  as  office 
manager,  Keith  L.  Mealey  in  charge  of  engineering,  and  Edward  J.  Freeh 
as  program  director.  In  addition,  the  following  persons  will  fill  key  po¬ 
sitions  on  the  television  staff:  Wally  Erickson,  the  news-farm  director; 
Florence  Hansen,  continuity  writer;  Ted  Graham,  film  director;  May 
Layton  Downing,  home  economist;  Leon  Kasparian,  photographer;  Robert 
Harris,  James  Martin  Flynn  and  Robert  Bartell,  announcers;  Herbert 
Stratton,  transmitter  supervisor;  Jack  Sole,  technician;  Stephen  Weber, 
studio  supervisor;  Donald  Burr,  William  Cuthbert,  Robert  Long  and  John 
Mullin,  studio  technicians. 

105.  Wally  Erickson  graduated  with  a  B.  A.  in  journalism  in  1941. 

He  enlisted  in  the  Navy  in  February  1942,  was  commissioned,  had  exten¬ 
sive  ship  duty  and  was  released  from  duty  on  February  1,  1946.  While  in 
college,  in  naval  service  and  shortly  thereafter,  he  worked  for  various 
newspapers  and  wrote  many  articles.  He  was  a  reporter  for  the  San  Fran¬ 
cisco  Chronicle  for  three  months  in  1947  and  the  San  Joaquin  Valley  cor¬ 
respondent  of  the  Associated  Press  from  June  1947  to  March  1948.  From 
March  1948  until  September  1949,  he  was  the  farm  editor  of  Station  KMJ, 
presenting  two  15-minute  farm  programs.  From  September  1949  until 
March  1950,  he  was  with  the  Fresno  Bee,  a  local  newspaper,  writing 
stories  on  the  commodity  situation,  farm  activities,  etc. ,  in  the  area. 

i 

He  was  employed  by  Station  KFRE  in  March  1950  and  originated  its  farm 
department.  The  farm  format  originally  consisted  of  one  15-minute  farm 
program  at  12:30  P.M.  Mr.  Erickson  immediately  started  a  second  farm 
program  at  6:45  A.M.  daily,  a  farm  program  which  was  begun  in  May 
1951.  In  September  1952,  he  became  the  news  editor  and  director  of 
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public  information,  but  turned  the  post  of  news  editor  over  to  another 
employee  in  order  to  devote  his  time  to  the  preparation  for  television. 

Mr.  Erickson  was  president  of  the  Fresno  Press  Club  in  1952,  is  an 
4250  honorary  life  member  of  the  Future  Farmers  of  America,  member 

of  the  News  Reporter  Agricultural  Committee  of  Fresno  City  and  County 
Chamber  of  Commerce,  as  well  as  other  organizations. 

106.  Florence  Hansen,  continuity  writer,  is  a  college  graduate 
and  a  former  school  teacher.  She  was  employed  by  Station  KFRE  in  1946 
after  having  worked  at  Radio  Stations  KBIZ,  Ottumwa,  Iowa;  WOC,  Daven¬ 
port,  Iowa;  and  WMBD,  Peoria,  Illinois.  She  is  a  member  of  several 
civic  organizations  in  Fresno. 

107.  Ted  Graham,  film  director,  served  in  the  U.  S.  Navy  from 
1944  to  1946  and  functioned  as  a  projectionist  in  several  theatres  both  in 
and  out  of  the  service.  He  is  a  member  of  the  Fresno  Rotary  Club  and 
has  participated  in  the  March  of  Dimes  campaign. 

108.  May  Layton  Downing,  home  economist,  has  been  a  resident  of 
Fresno  since  1928.  She  attended  the  General  Electric  Company  School  of 
Home  Economics  in  1931  and  for  many  years  has  conducted  cooking  schools, 
cooking  demonstrations,  taught  and  demonstrated  home  economics,  house¬ 
hold  management,  etc. ,  in  and  near  Fresno.  She  is  a  member  of  the  board 
of  directors  of  the  YWCA  and  has  been  affiliated  with  and  participated  in 
many  community  activities,  including  the  American  Red  Cross,  Community 
Chest,  Valley  Children’s  Hospital  and  other  organizations. 

109.  Leon  Kasparian,  photographer,  saw  service  in  the  U.  S.  Army 
from  1951  to  1953  and  has  had  experience  as  a  projectionist,  stagehand 
and  photographer. 

110.  Robert  Harris,  announcer,  served  in  the  Air  Force  from  1942 
to  1945,  was  attached  to  special  service  and  assisted  in  USO  stage  pre¬ 
sentations,  studied  at  a  dramatic  school  and  had  two  years  experience  in 
summer  performances.  He  is  a  member  of  the  Garrick  Little  Theatre 
Group  and  served  as  the  master  of  ceremonies  at  Valley  Children’s 
Hospital  Benefit  and  other  activities. 

111.  James  Martin  Flynn,  announcer,  is  a  graduate  of  Fresno  State 


College,  served  13  months  in  the  U.  S.  Army  and  has  had  experience  as 
an  announcer- engineer  at  KYOS,  Merced,  California;  KSGN,  Sanger, 
California;  and  KFRE. 

112.  Robert  Bartell,  announcer,  served  in  the  Air  Force  from 
September  1942  to  October  1945,  has  had  experience  as  a  night  club  singer 
and  performer  and  has  served  as  announcer  at  Stations  KIEM,  Eureka, 
California,  KHUM,  Eureka,  California;  and  KTIP,  Porterville,  California. 

113.  Herbert  Stratton,  transmitter  supervisor,  had  training  in 
electronics,  served  as  an  officer  and  chief  radio  operator  in  the  U.  S. 
Maritime  Service  from  1943  to  1945,  served  as  a  flight  test  radio  operator, 
as  a  radio  technician  at  Station  KTKC  at  Visalia,  California,  later  as  a 
chief  engineer  at  that  station  and  became  transmitter  supervisor  at  Station 
KFRE  in  1949,  a  position  he  now  holds. 

4251  114.  Jack  Sole,  technician,  worked  for  Bell  Telephone  Laboratories 

from  1922  to  1943;  in  the  Office  of  Scientific  Research  and  Development 
from  1943  to  1947;  became  associate  manager  and  chief  engineer  of  Station 
KNGS,  Hanford,  California;  owner  and  manager  of  Station  KVMV  at  Twin 
Falls,  Idaho,  from  1949  to  1950;  worked  on  the  Research  and  Development 
Board,  War  Department,  1950  to  1951;  and  became  KFRE’s  technician  in 
1952. 

115.  Stephen  Weber,  studio  supervisor,  was  in  the  business  of 
servicing  radios  from  1941  to  1942.  He  became  a  technician  for  the  Signal 
and  Air  Corps  from  1942  to  1945;  served  as  an  announcer- technician  for 
KFRE  from  1945  to  1946;  was  the  construction  and  chief  engineer  of  Station 
KERO,  Bakersfield,  California,  from  1946  to  1948;  assisted  in  the  installa¬ 
tion  and  operation  of  the  KFRE  50  kw  transmitter  from  1948  to  1949;  and 
has  been  studio  technical  supervisor  since  1949.  He  also  assisted  in  the 
installation  of  Station  KERO-TV,  Bakersfield,  California,  in  1953.  He 
was  active  in  amateur  radio  activities  in  and  near  Fresno. 

116.  Donald  Burr,  studio  technician,  saw  service  in  the  U.  S.  Navy 
from  1940  to  1945  and  again  from  1950  to  1951,  serving  as  a  radio  tech¬ 
nician.  He  joined  the  staff  of  KFRE  in  1950  as  an  announcer-technician 
and  since  1951  has  been  a  KFRE  studio  technician. 
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117.  William  Cuthbert,  studio  technician,  served  in  the  Navy  from 
1943  to  1946  as  a  Radioman  1st  Class  and  was  recalled  to  duty  with  the 
Navy  in  1950  to  1951  as  a  Chief  Petty  Officer.  From  January  to  June 
1950,  he  worked  as  studio  and  transmitter  technician  at  Stations  KYNO 
and  KGST,  Fresno,  and  became  a  KFRE  studio  technician  in  1951. 

118.  Robert  Long,  studio  technician,  has  had  experience  as  a  radio 
technician  at  Stations  KRDU,  Dinuba,  California;  and  Stations  KARM  and 
KRFM,  Fresno,  California. 

119.  John  Mullin,  studio  technician,  was  in  the  Air  Force  from 
March  1943  to  January  1946,  during  which,  as  a  Sergeant,  he  operated 
and  maintained  a  radio  weather  station  in  North  China.  In  1938  to  1939, 
he  was  employed  in  production,  continuity  and  sales  for  Station  KYOS  at 
Merced,  California;  from  1939  to  1943  was  with  the  Fresno  City  Police 
Department  in  communication  activities;  joined  the  staff  of  KFRE  as  a 
radio  technician  in  1946. 

KARM 

120.  KARM  has  employed  as  its  engineering  technical  consultant, 
Mr.  Charles  Theodore,  and  as  its  program  director,  Mr.  Morton  A. 
Barrett. 

121.  Charles  Theodore  graduated  from  the  University  of  Southern 
California  with  a  B.  S.  in  electrical  engineering  in  1942.  He  was  called 
into  the  Naval  service  and  assigned  to  active  duty  in  the  Office  of  the  Chief 
of  Naval  Operations  in  Washington.  His  assignments  included  those  of 
developmental  engineer  at  the  Naval  Research  Laboratory,  Washington, 

D.  C.;  Radio  Research  Laboratory,  Howard  University;  Radiation  Labora¬ 
tory,  MIT,  Anti-Submarine  Development  Unit,  Atlantic  Fleet;  and  instruc¬ 
tion  of  officers  at  the  Special  Projects  School  for  Air  at  Pan  Clemente 
Island,  California.  Upon  release  from  active  duty  in  1946  and  until  1952, 
he  was  with  Paramount  Television  Productions,  Inc.,  Los  Angeles,  Cali- 
fornia,  first  as  a  development  engineer  and  then  as  operational  supervisor. 

From  December  1952  until  May  1953,  he  was  the  project  engineer 
for  International  Telemeter  Corporation,  Los  Angeles,  California.  In 
May  1953,  he  became  associated  with  Mr.  J.  E.  O’Neill  and  television 
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station  KJEO,  Fresno,  California. 

122.  While  employed  by  Paramount  Television  Productions,  Inc. , 

Mr.  Theodore  participated  in  the  moving  of  the  transmitter  for  station 
KTLA  to  its  present  location  on  the  top  of  Mt.  Wilson.  He  also  participated 
in  the  installation  of  studio  transmitter,  remote  equipment  and  modifica¬ 
tions  of  the  amplifiers  of  the  transmitter.  While  associated  with  KTLA, 

he  functioned,  on  occasion,  as  a  director  of  a  particular  program,  being 
charged  with  the  responsibility  for  the  cameras,  studio  control  room 
crew,  selection  of  talent,  and  assistance  on  the  floor. 

123.  Mr.  Theodore's  employment  by  KARM  arose  as  follows:  Mr. 
Coombs  was  looking  for  a  qualified  engineer  and  had  heard  of  Mr.  Theo¬ 
dore's  qualifications.  After  a  visit  to  Washington,  D.  C. ,  in  February 
1953,  and  consultation  with  his  engineers,  Mr.  Coombs  discussed  with 
Mr.  O'Neill  (O’Neill  Broadcasting  Company)  whose  television  application 
for  Channel  47  in  Fresno  was  then  pending,  the  matter  of  joint  use  of  a 
qualified  engineer.  In  May  1953,  Mr.  Theodore  was  employed  as  engineer¬ 
ing  consultant  to  help  in  the  construction  of  the  station  and  the  selection 
and  training  of  the  staff  for  both  of  the  proposed  operations.  Shortly  after 
this  arrangement  was  effected,  a  merger  was  effected  in  the  Channel  47 
proceeding  and  the  O'Neill  application  was  granted  without  a  hearing.  Mr. 
Theodore  then  became  a  vice-president,  director  and  director  of  operations 
of  the  O'Neill  Broadcasting  Company,  KJEO,  Channel  47,  in  charge  of  the 
installation  and  technical  operation  of  that  station.  He  did  not  then  become 
and  is  not  now  a  stockholder  of  station  KJEO.  However,  he  has  expressed 
to  Mr.  O'Neill  his  interest  in  becoming  a  stockholder  and  believes  that 
opportunity  will  arise  for  him.  When  Mr.  Theodore's  temporary  joint 
employment  was  changed  to  permanent  employment  by  O'Neill  at  KJEO, 

his  availability  to  KARM  became  somewhat  limited.  While  he  will  continue 
his  employment  at  KJEO  he  is  still  available  to  KARM  and  will  be  used  by 
KARM  with  respect  to  engineering  matters,  including  the  selection  and 
installation  of  equipment;  selection,  assignment  and  duties  of  personnel; 
training  of  the  crew;  and  certain  supervision  over  the  technical  operation 
of  the  station.  Mr.  Theodore,  however,  will  have  no  voice  with  respect 
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to  KARM  general  policy,  program  policy,  or  sales. 

124.  Morton  A.  Barrett,  the  proposed  program  manager,  was 
employed  by  the  Columbia  Broadcasting  System  from  1942  until  1953, 
except  the  period  1943  to  1947  when  he  served  in  the  U.  S.  Army.  During 
his  employment  by  CBS,  he  worked  in  the  shortwave  department;  served 
as  assistant  operations  supervisor  in  network  radio  and  as  such  was 
responsible  for  scheduling  and  traffic  flow  of  network  radio  service;  was 

a  supervisor  in  television  network  operation  which  involved  duties  similar 
to  those  he  had  performed  in  the  radio  operations  department;  became 
manager  of  operations  and  sales  service  for  WCBS-TV,  the  CBS  network 
TV  station,  and  as  such  was  responsible  for  the  day-to-day  operation  of 
the  station,  the  scheduling  and  coordinating  of  the  programs  involved  in 
the  14  to  17-hour  per  day  schedule,  was  concerned  with  the  budget  of  the 
4253  station  and  as  sales  service  manager  was  in  contact  with  national 

advertising  agencies.  In  1953,  Mr.  Barrett  was  employed  by  the  Bolling 
Company  of  New  York  City,  a  national  advertising  agency. 

125.  Mr.  Coombs  had  heard  about  Mr.  Barrett  through  contacts 
with  persons  of  the  Columbia  Broadcasting  System  and  on  or  about  Sep¬ 
tember  1953,  learned  that  Mr.  Barrett  was  working  for  the  Bolling  Com¬ 
pany,  which  company  was  the  national  representative  of  station  KARM. 

After  obtaining  the  consent  of  Mr.  Bolling,  Mr.  Coombs  contacted  Mr. 
Barrett  and  made  him  an  offer  of  employment.  After  consideration,  Mr. 
Barrett  went  to  Fresno  in  October,  studied  the  situation  and  on  or  about 
November  1,  an  agreement  was  entered  into  between  the  parties  which 
may  be  summarized  as  follows:  If  KARM  is  the  grantee  in  this  proceeding, 
Mr.  Barrett  will  become  a  full-time  employee  of  KARM  for  one  year  at 

the  end  of  which  he  will  decide  whether  to  remain  with  the  station  or  return 
to  the  Bolling  Company.  He  was  not  consulted  and  had  no  part  in  the  prep¬ 
aration  of  the  programming,  studio,  or  staff  proposals  of  KARM  submitted 
in  this  proceeding. 

126.  In  the  First  Order  Controlling  Conduct  of  Hearing  dated  October 
9,  1953,  it  was  provided  in  paragraph  4(b)  that  on  or  before  October  18, 
1953,  each  applicant  would  exchange  with  the  other  the  complete  outline 
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of  the  proposed  TV  staff,  description  of  their  duties,  personnel  already 
selected  and  their  experience.  In  the  exhibits  exchanged  on  October  19, 
KFRE  identified  the  persons  previously  referred  to  in  paragraphs  103  to 
119  supra,  as  persons  who  would  be  members  of  its  television  staff. 

127.  In  the  exchange  of  exhibits  on  October  19,  no  reference  was 
made  by  KARM  to  the  employment  or  contemplated  employment  of  either 
Mr.  Theodore  or  Mr.  Barrett.  On  October  28,  the  applicants  exchanged 
drafts  of  their  proposed  points  of  reliance.  On  or  about  October  30,  1953, 
counsel  for  KARM  furnished  counsel  for  KFRE  with  biographical  informa¬ 
tion  of  both  Mr.  Theodore  and  Mr.  Barrett.  In  the  hearing  conferences 
on  November  2  and  3,  KFRE  asserted  as  one  of  its  points  of  reliance  the 
claim  of  its  superior  operating  staff.  This  claim  of  preference  was  set 
forth  in  the  Second  Order  Controlling  Conduct  of  Hearing  dated  November 
5,  1953.  At  the  hearing  on  November  30,  counsel  for  KFRE  inquired  as 
to  why  the  information  concerning  the  proposed  employment  of  Messrs. 
Theodore  and  Barrett  had  not  been  furnished  on  October  19  or  at  least 

by  October  28  when  proposed  points  of  reliance  were  exchanged  as  the 
basis  for  subsequent  discussion  at  the  further  hearings.  The  explanation 
of  KARM  is  that  it  was  occasioned  by  the  time  element  plus  the  delays 
incident  to  the  fact  that  counsel  were  in  Washington,  D.  C. ,  and  the  appli¬ 
cants  were  in  Fresno,  California,  and  that  the  information  was  exchanged 
as  soon  as  possible  and  that  while  Washington  counsel  did  not  consider 
Mr.  Theodore  to  be  a  staff  member,  he  gave  counsel  for  KFRE  the  bio¬ 
graphical  information  as  to  these  men  on  October  30,  the  earliest  possible 
date. 

128.  Other  than  Mr.  Theodore  and  Mr.  Barrett,  KARM  has  selected 
no  personnel  to  fill  any  position  on  its  proposed  television  staff.  KARM 
has  prepared  an  exhibit  listing  the  staff  assignments,  the  descriptions  of 
the  several  positions,  the  duties  to  be  performed  and  the  required  qualifi¬ 
cations  of  the  persons  to  fill  the  positions  on  its  TV  staff.  The  personnel 

4254  of  stations  KARM  (AM)  and  FM  will  be  given  an  opportunity  to  transfer 

to  television  if  they  are  found  competent  to  do  so  but  will  not  be  permitted 
to  work  in  both  operations.  If  KARM  receives  a  construction  permit,  Mr. 
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Coombs  will  send  Mr.  Theodore  and  one  or  more  of  the  other  engineers 
to  the  factory  to  observe  all  steps  in  the  assembly  and  construction  of  the 
transmitter  which  will  be  used.  Mr.  Barrett  and  Mr.  Theodore  will  train 
the  personnel  on  the  job.  KARM  does  not  intend  to  use  closed  circuit 
telecasting  as  a  means  to  train  personnel,  since  Mr.  Coombs  does  not 
believe  it  to  be  helpful. 

129.  Each  applicant  has  prepared  elaborate  work  or  manning  schedules 
showing  what  staff  personnel  will  be  available  and  who  will  be  at  a  particular 
assignment  for  the  presentation  of  each  program  shown  on  its  typical  week. 
KARM,  in  preparing  a  work  schedule  (Exhibit  11)  admittedly  made  a  number 
of  errors  therein. 

130.  The  transmitters  of  the  proposed  station  will  be  located  on 
Bald  Mountain,  approximately  30  miles  from  Fresno.  KFRE  proposes 
three  transmitter  technicians,  all  of  whom  will  be  permitted  to  live  in 
houses  constructed  by  KFRE  on  the  Bald  Mountain  site.  One  technician 
will  be  on  duty  at  all  times  with  another  available  in  case  it  becomes  neces¬ 
sary  to  make  major  repairs.  KARM  proposes  to  employ  six  transmitter 
technicians  and  will  have  two  men  on  duty  whenever  the  transmitter  is  on 
the  air. 

131.  Except  for  the  KARM  contention  that  the  KFRE  proposal  to 
operate  its  transmitter  with  a  single  engineer  physically  present  is  not 
sound,  neither  contends  that  the  other  has  not  in  its  manning  schedule 
provided  for  adequate  personnel  to  program  as  proposed.  The  KARM  con¬ 
tention  of  "greater  flexibility"  in  its  staffing  proposals  arises  out  of  the 
fact  that  it  has  some  "spare"  personnel.  For  example,  while  providing 
for  15  studio  technicians,  the  work  schedule  shows  but  14  on  duty  during 
the  week,  the  purpose  being  to  provide  one  man  as  assurance  against 
possible  sickness  and  absence.  In  addition  to  the  requirements  to  telecast 
the  programs  shown  on  the  typical  week,  the  KARM  work  schedule  provides 
ten  man-days  of  available  studio  technicians  who  can  work  on  remotes, 
experimental  programs  or  serve  as  additional  cameramen  or  such  other 
assignments  as  may  be  necessary. 
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Proposed  Studios 

132.  The  parties  agree  that  the  geographical  juxtaposition  of  the 
proposed  television  studios  of  each  to  the  retail  district,  the  center  of 
population  and  transportation  and  parking  areas  give  neither  party  a 
preference  so  far  as  the  comparative  ease  with  which  the  public  can  reach 
the  studios  is  concerned.  Each  party,  however,  contends  that  its  studio 
facilities  are  better  designed  to  enable  it  to  present  adequate  television 
programming  than  are  the  studios  of  the  other. 

133.  The  KFRE  studios  will  be  located  in  a  building  at  733  L  Street 
in  Fresno.  The  television  studios  are  within  two  blocks  of  the  present 
KFRE  (AM)  studios  which  will  be  continued  in  use,  but  none  of  the  space 
in  the  AM  studio  building  will  be  devoted  to  television.  The  proposed 

television  studios  will  provide  5, 723  sq .  ft.  of  ground  floor  space, 
2,906  sq.  ft.  of  mezzanine  floor  space,  and  300  sq.  ft.  of  basement.  In 
addition,  4,000  sq.  ft.  of  outdoor  area  will  be  available.  KFRE  proposes 
three  studios,  all  of  which  are  on  the  ground  or  street  level.  These 
studios  are  as  follows: 

Studio  A  -  34’  x  50’  with  ceiling  height  of  17T.  Adjacent  to  and 
part  of  Studio  A  is  the  kitchen  set  in  a  rectangular 
area,  10’  x  13’,  with  ceiling  height  of  9’. 

Studio  B  -  18’  x  28’  with  ceiling  height  of  17’ . 

Studio  C  -  9’  x  11’  with  ceiling  height  of  9’. 

Outdoor  Area  -  25’  x  100’,  adjacent  to  the  studio  building.  This 
area  will  be  used  in  shooting  scenes,  outdoor  demon¬ 
strations,  etc. 

The  control  room,  23’  x  13’,  is  on  the  mezzanine  floor  and  extends  over 
a  portion  of  Studio  A.  In  order  to  get  from  this  control  room  to  Studios  A 
or  B,  it  is  necessary  to  use  a  flight  of  stairs  which  is  so  located  as  to 
prevent  viewing  the  studios  while  a  person  is  traversing  the  stairs. 

134.  Adjacent  to  Studio  A  is  a  storage  area,  19’  x  34’,  with  ceiling 
height  of  17’.  In  addition,  KFRE  will  have  a  reception  room,  lavatory 
facilities,  dressing  rooms  for  men  and  women,  a  news  room  and  a  shop 
(14’  x  18’) .  Storage  space  will  also  be  available  over  this  shop  area.  An 


uncovered  area,  30’  x  50T,  in  the  rear  of  the  building,  is  available  for 
outdoor  storage.  A  dark  room  for  developing  film  and  13  offices  for  the 
television  staff  are  also  provided. 

135.  KARM  proposes  to  locate  its  television  studio  facilities  at 
1333  Van  Ness  Boulevard  in  Fresno.  The  premises  of  the  building  in 
which  the  television  studios  are  to  be  located  are  presently  owned  by  Mrs. 
Hattie  Harm  and  George  Robert  Harm,  her  son.  The  first  floor  of  the 
building,  excluding  an  entry  way,  an  office  and  some  other  space,  is  leased 
to  Montgomery  Ward.  A  part  of  the  second  floor  area  is  presently  used 

by  the  KARM  (AM)  and  FM  studios.  HARM'S  proposal  is  to  remodel  and 
enlarge  the  premises  and  consolidate  the  radio  and  television  activities 
in  the  one  building.  KARM  will  have  three  studios  all  of  which  will  be  on 
the  second  floor.  These  studios  are  as  follows: 

Studio  A  -  28’6”x52’  with  ceiling  height  of  15*.  This  studio  is 

presently  constructed  but  will  be  used  principally  for 
television. 

Studio  B  -  21’  x  28’  6”  with  ceiling  height  of  15’.  This  studio  is  to 
be  constructed.  It  will  be  used  principally  for  television. 

Studio  C  -  17’  x  22’  with  ceiling  height  of  15’ .  This  studio  will 
continue  to  be  used  as  the  principal  AM-FM  studio. 

4256  The  control  room,  20’  x  23’,  is  adjacent  to  Studios  A  and  B  and  on 

a  raised  elevation  approximately  3’  (five  steps)  above  the  floor  level  of 
these  studios.  Adjacent  to  the  control  room  is  the  projection  room,  16t  x 
20’.  The  maintenance  room,  18’  x  20’,  and  a  new  storage  area,  34*  x  48’, 
will  be  constructed.  In  addition,  the  news  room  will  be  enlarged  to  15*  x 
32’.  The  existing  AM  facilities  include  the  studio,  17’  x  22’;  control  room, 
11’  x  22’;  several  offices;  lavatory  facilities  and  dressing  rooms  on  the 
first  floor.  Underneath  the  news  room- maintenance  room  line  of  offices 
is  a  storage  area,  90’  x  16’,  with  ceiling  height  in  part  15’  and  in  part  9’. 

136.  The  major  differences  in  the  proposed  studio  and  office  facil¬ 
ities  are  as  follows:  KFRE’s  principal  studios,  offices  and  dressing  rooms 
are  on  the  first  floor.  Lavatory  and  dressing  rooms  may  be  reached  by 
staff  technicians,  performing  personnel  and  audience  personnel  without 


224 

going  through  another  studio,  whereas,  KARM  requires  personnel  going 
into  Studio  B  to  pass  through  Studio  A.  Lavatory  and  dressing  rooms  of 
KFRE  are  on  the  same  floor  as  the  studios,  whereas  the  KARM  lavatory 
and  dressing  rooms  are  on  a  different  floor.  The  control  operator  of 
KFRE  must  take  a  circuitous  route  and  descend  a  complete  flight  of  steps 
to  enter  Studios  A,  B,  or  C;  the  control  operator  of  KARM  may  move 
directly  down  five  steps  to  go  to  Studio  A  but  must  go  through  Studio  A  to 
reach  Studio  B.  KFRE  has  more  total  storage  space;  KARM  has  more 
storage  space  under  roof.  KFRE  proposes  a  total  of  13  offices  for  its 
television  staff  at  its  television  studio  location;  KARM  will  have  a  total  of 
14  offices,  6  of  which  will  be  used  exclusively  for  television,  5  for  radio 
and  3  for  joint  use.  KFRE  will  use  Studios  A,  B  and  C  exclusively  for 
television;  KARM,  with  three  studios,  will  use  two  for  television  and  one 
for  AM  and  FM  operations. 

137.  KFRE  studios  are  on  the  ground  floor,  easily  accessible  from 
the  street,  and  large  doors  will  make  it  possible  to  bring  in  heavy  equip¬ 
ment,  cars  and  trucks.  KARM  studios,  on  the  other  hand,  are  on  the 
second  floor.  KARM  will  provide  a  hoist,  capacity  1,  500  pounds,  to  be 
used  to  lift  heavy  objects  to  the  second  floor.  This  hoist  will  swing  over 
an  alley  in  the  rear  of  the  building.  Montgomery  Ward,  a  furniture  store 
and  two  or  three  clothing  stores  use  this  alley  and  at  times  the  area  is 
fairly  congested  with  delivery  trucks. 

138.  Mr.  Barrett  of  KARM  believes  that  the  necessity  of  passing 
through  KARM  Studio  A  in  order  to  reach  Studio  B  would  create  no  produc¬ 
tion  problems.  He  bases  this  belief  on  his  own  experience  in  conducting 
the  Margaret  Arlen  program  which  was  telecast  from  Studio  No.  41,  CBS 
in  New  York.  Studio  41  is  approximately  40f  x  75* ,  one  corner  of  which 
was  used  for  the  Margaret  Arlen  show.  The  only  way  the  several  persons 
appearing  on  that  show  could  gain  access  to  the  area  assigned  to  it  was  to 
arrive  either  30  minutes  early  or  come  into  the  corner  while  another  pro¬ 
gram  was  being  telecast  in  Studio  41.  Mr.  Barrett  testified  that  he  had 
found  it  common  practice  in  telecasting  back-to-back  shows  for  persons  to 
enter  or  pass  through  a  studio  while  other  programs  were  being  presented 


from  that  studio. 

4257  139.  Mr.  Barrett  and  Mr.  Coombs  of  KARM  were  also  questioned 

concerning  rehearsals  for  which  definite  arrangements  have  not  been  made. 
Mr.  Barrett  anticipated  no  rehearsal  problems  in  the  belief  that  a  substan¬ 
tial  number  of  the  programs ,  particularly  the  news,  weather,  children’s 
and  discussion  programs  do  not  require  studio  rehearsal  beyond  familiar¬ 
ization  of  the  studio  layout— since,  in  his  opinion,  the  major  element  is 
the  preparation  of  the  material  which  could  be  gathered  and  studied  in  any 
office  or  locality. 

140.  Further,  Mr.  Coombs  testified  that  during  the  typical  week, 
there  was  no  specific  program  at  which  there  would  be  an  audience  of  more 
than  two  or  three;  that  on  the  program  "Education  Today,  "  when  a  large 
number  of  people  would  appear,  the  program  would  be  telecast  remote; 
that  in  demonstrating  heavy  equipment,  such  as  in  the  farm  program,  the 
presentation  would  be  by  remote  or  film,  thus  obviating  the  necessity  of 
bringing  the  heavy  equipment  into  the  studio. 

141.  A  considerable  portion  of  the  record  was  devoted  to  examining 
the  KARM  studio  proposals,  it  being  contended  by  California  Inland  that  the 
proposed  construction  violated  the  Fresno  building  code;  that  the  construc¬ 
tion  could  not  be  effectuated  without  the  consent  of  Montgomery  Ward;  and, 
under  any  circumstances,  KARM  had  not  been  diligent  in  preparing  for  the 
proposed  construction.  Mrs.  Harm  and  her  son  own  the  building  in  which 
the  KARM  television  studios  are  to  be  located  and,  as  owners,  have  con¬ 
tracted  to  make  the  proposed  changes  in  the  physical  facilities.  Under 
Mr.  Coombs’  direction,  a  sketch  of  the  proposed  studio  layout  was  pre¬ 
pared  and  taken  to  Mr.  Charles  H.  Franklin.  Mr.  Franklin  has  been  a 
licensed  architect  practicing  his  profession  in  Fresno  since  1917.  He  is 
also  a  licensed  civil  engineer  and  at  one  time  was  licensed  as  a  general 
contractor.  Mr.  Franklin  designed  and  built  a  number  of  the  larger  build¬ 
ings  in  Fresno,  including  the  building  owned  by  Mrs.  Harm  which  is  to  be 
used  for  the  proposed  television  studios.  He  participated  in  the  remodeling 
of  this  building  shortly  after  the  comparatively  recent  Bakersfield  earth¬ 
quake.  Upon  receiving  the  sketch  from  Mr.  Coombs,  Mr.  Franklin  did  a 
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little  engineering;  determined  the  size  of  the  girders,  floor  joists,  roof 
joists,  etc. ;  and  prepared  some  structural  drawings  showing  where  the 
girders  should  be  to  support  the  new  second  floor  and  the  proposed  remodel 
ing.  These  were  not  complete  architect  plans  but  they  were  made  in  suf¬ 
ficient  detail  to  enable  the  contracting  firm  to  make  an  accurate  estimate 
of  the  cost  of  the  proposed  remodeling.  These  plans  were  submitted  to  the 
contractor  on  or  about  March  25,  1953.  Mr.  FranklinTs  own  estimate  of 
the  cost  of  the  proposed  construction  and  remodeling  is  $55,000.  Mr. 
Franklin  testified  that  to  remodel  as  proposed,  it  would  be  necessary  to 
install  two  or  three  columns  in  the  area  leased  to  Montgomery  Ward,  that 
these  columns  could  be  installed  either  at  night  or  on  a  Sunday,  and  that 
caution  must  be  exercised  when  the  roof  is  remodeled  to  protect  the  area 
underneath.  The  area  in  which  the  columns  are  to  be  placed  is  in  the 
Montgomery  Ward  storage  area  as  distinguished  from  its  sales  area.  Mr. 
Franklin  testified  that  the  work  to  be  done  will  not  result  in  the  diminution 
of  light  or  air  in  the  area  occupied  by  Montgomery  Ward  and  that  the  work 
can  be  done  with  little  inconvenience  to  the  use  and  occupancy  of  the  prem¬ 
ises  by  Montgomery  Ward.  He  also  testified  that  the  remodeling,  as  pro¬ 
posed,  would  be  in  conformity  with  the  existing  building  code  of  the  City 
of  Fresno. 

142.  The  Fresno  attorney  who  prepared  the  lease  agreement  between 
Mrs.  Harm  and  the  applicant  corporation,  pursuant  to  which  Mrs.  Harm 
is  to  make  the  proposed  changes  in  the  facilities,  devotes  a  large  portion 
of  his  time  drafting  and  interpreting  lease  agreements.  He  is  familiar 
with  the  Montgomery  Ward  lease  and  is  of  the  opinion  that  under  the  Cal¬ 
ifornia  statutes,  the  consent  of  Montgomery  Ward  to  the  proposed  remodel¬ 
ing  is  not  required  since  it  will  be  dene  by  the  owner  of  the  building.  He 
stated  on  his  deposition,  over  the  objection  of  counsel  for  KFRE,  that  the 
right  of  Mrs.  Harm  to  remodel  the  premises  to  the  extent  indicated  without 
the  consent  of  Montgomery  Ward  was  concurred  in  by  the  regional  head  of 
the  real  estate  department  of  Montgomery  Ward.  This  person,  however, 
was  not  called  to  testify.  A  Fresno  attorney  for  station  KFRE  contends, 
however,  that  since  the  remodeling  is  to  be  done  for  the  benefit  of  the 
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applicant  corporation  as  distinguished  from  the  landlord,  namely,  Mrs. 
Harm  and  her  son  as  individuals,  the  consent  of  Montgomery  Ward  to  the 
proposed  remodeling  would  be  required.  Counsel  for  KFRE  agreed,  how¬ 
ever,  that  if  the  consent  of  Montgomery  Ward  were  requested,  it  would 
probably  be  given.  At  the  close  of  hearing,  the  consent  of  Montgomery 
Ward  had  not  been  requested. 

Transmitter  Power  Supply 

143.  The  site  of  both  proposed  transmitters  is  in  the  Meadow  Lake 

% 

area  on  top  of  Bald  Mountain.  Public  power  to  this  area  is  furnished  by 
the  Pacific  Gas  and  Electric  Company,  hereinafter  referred  to  as  the 
"power  company. "  Seven  or  eight  miles  of  open  transmission  lines  are 
used  in  the  delivery  of  power  to  the  Bald  Mountain  site.  KFRE  was  instru¬ 
mental  in  bringing  the  power  line  to  the  top  of  Bald  Mountain  in  order  to 
operate  its  FM  transmitter  from  that  site.  Initially,  there  were  substantial 
power  failures  but  the  lines  have  been  improved.  In  the  year  1952,  power 
failures  at  the  Bald  Mountain  area  resulted  in  outages  totalling  78  minutes 
for  the  entire  year.  In  the  year  before  the  hearing,  the  power  company, 
being  aware  that  KRFM  had  had  power  problems  and  that  station  KJEO  and 
other  television  stations  proposed  to  use  the  same  general  site,  installed 
certain  automatic  switching  devices,  put  in  heavier  copper,  made  some 
rerouting  of  the  line  and  otherwise  improved  the  line  so  that  in  the  period 
January  1,  1953  to  November  1,  1953,  the  total  outages  from  power  failure 
were  but  34  minutes. 

144.  In  planning  for  its  proposed  operation,  KARM  contacted  the 
power  engineer  of  the  Pacific  Gas  and  Electric  Company  concerning  possible 
outages,  learned  that  outages  did  occur  and  ascertained  that  voltage  fluc¬ 
tuation  on  the  line  existed  during  a  considerable  portion  of  the  year.  With 
knowledge  of  the  above,  KARM  proposes  to  install  a  diesel  powered  standby 
generator  at  the  transmitter  site  to  provide  against  voltage  fluctuation  and 
power  failures.  The  generator  will  be  in  the  power  circuit  and  during 
normal  operation  will  rim  as  a  motor  but  function  as  a  synchronous  gen¬ 
erator.  If  and  when  there  is  a  power  failure,  the  diesel  engine  will  function 
and  power  will  be  supplied  to  the  transmitter. 
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4259  145.  KFRE  was  familiar  with  the  power  problems  at  the  proposed 

transmitter  site  and  discussed  the  matter  of  the  voltage  fluctuation  with 
the  supplier  of  its  equipment  and,  on  the  basis  of  the  recommendation  of 
the  manufacturer,  will  purchase  and  install  a  synchronous  generator  to 
smooth  out  these  fluctuations.  KFRE  does  not  believe  that  auxiliary  power 
at  the  transmitter  is  necessary  and  has  made  no  provisions  therefor. 

146.  The  deposition  of  the  aforesaid  power  engineer  was  taken  in 
Fresno,  California,  on  January  15,  1954.  The  witness  stated  that  it  had 
been  the  policy  of  the  power  company  to  advise  television  applicants  of  the 
fact  that  the  length  of  the  circuit,  the  terrain  and  the  area  were  such  that 
it  was  inevitable  that  outages  might  occur.  At  the  time  of  his  deposition, 

the  outages  for  the  preceding  12-month  period  had  amounted  to  approximately 
60  minutes.  A  few  days  after  his  deposition  was  given,  however,  outages 
did  occur  on  the  circuit  in  question  as  follows: 

January  24th,  1954:  5:04  to  5:58  a.m.  -  Trees  falling  into  line. 

3:35  to  3:40  p.m.  -  Wind  and  trees. 

4:02  to  4:07  p.m.  -  Wind  and  trees. 

January  31st,  1954:  2:40  to  3:44  p.m.  -  Line  shot  down  by  parties 

unknown. 

147.  In  the  applications:  KFRE  proposes  to  perate  86. 6  hours  per 
week;  KARM  proposes  85.  5  hours  per  week.  The  Second  Order  Controlling 
Conduct  of  Hearing  dated  November  5,  1953,  reflected  a  stipulation  that 
neither  was  entitled  to  preference  over  the  other  because  of  ’’The  quantity 
of  the  television  service  proposed,  i.  e. ,  the  number  of  hours  the  proposed 
television  will  be  on  the  air.  ” 

Equipment  and  Allocation  of  Funds 

148.  Each  applicant  contends  that  the  technical  equipment  which  it 
proposes  to  use  will  enable  it  to  present  the  better  picture  on  the  screen 
of  the  viewer.  The  allocation  of  funds  for  the  purchase  and  use  of  this 
equipment  was  an  issue  in  this  proceeding.  It  is  not  the  contention  of  either 
party  that  its  competitor  could  not  telecast  programs  using  the  equipment 
proposed.  The  principal  differences  in  the  technical  proposals  insofar  as 
they  will  affect  the  proposed  operation  and  allocation  of  funds  are  as  follows: 
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KFRE  proposes  to  spend  $486,  567  for  technical  equipment;  KARM  will 
spend  $634,778.  This  difference  in  the  cost  estimates  is  based  on  several 
varying  factors.  For  example,  KARM  proposes  a  50  kw  water-cooled 
transmitter  which  will  cost  $61,000  more  than  the  20  kw  air-cooled  trans¬ 
mitter  proposed  by  KFRE.  KFRE,  however,  will  use  a  higher  gain  antenna. 
KARM  proposes  to  buy  four  new  G.  E.  cameras;  KFRE  has  two  on  hand  and 
proposes  to  buy  two  more.  Both  applicants  propose  remote  pick-up  equip¬ 
ment.  The  equipment  which  KFRE  will  use  will  be  in  a  trailer.  This 
equipment  will  have  a  dual  purpose  relay  that  contains  audio  and  video. 

The  remote  equipment  proposed  by  KARM  will  be  in  an  automobile  route 
van.  Remote  video  link  equipment  is  included  but  the  audio  circuit  will 
use  the  telephone  lines.  KARM  proposes  more  equipment  for  lighting  the 
4260  studios.  KFRE  proposes  to  buy  a  montage  special  effects  amplifier; 

KARM  proposes  to  build  one.  KFRE  proposes  a  Zoomar  lens  and  a  rear 
screen  projector;  KARM  does  not.  KFRE  provides  for  three  film  channels, 
two  of  which  are  color  adaptable;  KARM  provides  for  two  film  channels, 
not  color  adaptable.  KFRE  provides  for  a  motion  picture  film  developer; 
KARM  proposes  to  have  its  film  developed  for  it.  KARM  proposes  a  standby 
synchronizing  generator  at  the  studio;  KFRE  proposes  a  portable  synchron¬ 
izing  generator  which  could  be  used  at  either  the  studio  or  at  a  remote  point. 
KFRE  proposes  an  STL  unit  which  is  a  comined  video-audio  link  carrying 
the  picture  and  sound  simultaneously  from  the  studio  to  the  transmitter  and 
in  an  emergency  can  also  use  the  audio  STL  from  the  FM  station  to  the 
transmitter;  KARM  proposes  two  video- studio  transmitter  links  to  be  fed 
simultaneously  and  one  audio- studio  transmitter  link,  but  if  the  manufacturer 
at  the  time  of  Delivery  is  able  to  provide  the  new  model  STL  which  is  the 
combination  video- audio  version,  the  two  such  links  will  be  used  by  KARM. 
Each  applicant  will  purchase  other  minor  items  of  equipment  not  proposed 
by  the  other,  but  it  will  serve  no  useful  purpose  to  list  these  minor  items 
in  this  decision. 

149.  California  Inland  will  have  available  for  initial  construction 
and  first  year  operation  the  sum  of  $2, 558, 018;  its  total  cash  requirements 
during  that  period  will  be  $2,  226,  886,  leaving  an  excess  of  funds  available 
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over  cash  requirements  of  $331, 132. 

150.  The  cash  requirement  figure  is  comprised  of  the  following: 

a.  Construction  expenditures,  based  on  equipment  and  installation 
contracts  and  applicant’s  estimates,  rounded  to  dollar  figures,  total 
$579,057;  this,  less  equipment  already  purchased  and  installment  payments 
deferred  beyond  that  period,  leaves  construction  cash  requirements  during 
the  period  of  $257,  569.  This  figure  includes  hearing  and  travel  costs. 

b.  Operations  expenditures  for  AM  and  FM  for  the  period  ended 
September  30,  1955,  total  $949, 937,  and  for  television,  $673,716,  the 
total  operations  expenditures  amounting  to  $1,  623, 653.  Non-operating 
expenditures  for  the  same  period  will  total  $345,  664.  These  expenditures 
include  all  programming,  management  and  other  operational  costs. 

151.  KARM,  The  George  Harm  Station,  in  its  application  as  amended, 
disclosed  that  it  would  have  for  construction  and  first  year  operation  the 
sum  of  $1, 700, 191,  that  the  estimated  cash  requirement  during  the  same 
period  was  $1,350, 110,  that  there  was  an  excess  at  the  end  of  first  year 
operation  of  $350,081  and  that  KARM,  The  George  Harm  Station  was  fi¬ 
nancially  qualified. 

152.  The  estimated  cash  requirements  of  station  KARM  during  con¬ 
struction  and  first  year  of  operation  are  as  follows: 


Liabilities  as  of  7/31/53 

Requirements  for  Construction  Costs 

$  9, 123 

prior  to  operation 

391,992 

TV  operating  and  interests  costs 

686, 897 

Repayment  of  loans 

110, 898 

Estimated  Losses  of  KARM 

91,000 

Working  capital  TV 

47,200 

Working  capital  AM 

13,000 

Total  Cash  Requirements 

$1,350,110 

153.  The  television  revenue  which  each  applicant  expects  to  receive 
during  the  first  year  of  television  operation  is  as  follows:  KFRE  -  $820, 000; 
KARM  -  $811,967. 

154.  While  the  record  contains  detailed  cost  analyses  and  the  funds 
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allocated  for  the  various  projects,  each  applicant  in  its  proposed  findings 
has  recognized  that,  basically,  adequate  funds  had  been  allocated  to  the 
numerous  activities.  To  give  the  financial  statistics  in  greater  detail  than 
above  would  result  only  in  unduly  lengthening  this  decision  without  adding 
any  facts  which  would  aid  in  the  ultimate  resolution  of  this  proceeding. 

Preparation  for  Television 

155.  In  1944,  Mr.  J.  E.  Rodman,  then  owner  of  station  KFRE, 
acquired  a  20  acre  tract  on  Bald  Mountain  and  in  July  of  that  year  filed  an 
application  for  a  television  station  to  operate  on  Channel  2  in  Fresno. 

This  application,  however,  was  withdrawn  in  1946.  On  April  10,  1948, 
California  Inland  filed  for  a  Channel  5  station  in  Fresno.  This  application 
was  caught  in  the  Commission's  freeze  on  TV  grants.  In  the  meantime  the 
20  acre  tract  was  developed  and  a  road  and  power  lines  were  built  to  the 
tract  and  station  KRFM  was  established  on  this  property.  Upon  the  lifting 
of  the  television  freeze,  KFRE  on  April  14,  1952,  purchased  two  field 
cameras,  a  film  camera  and  other  associated  equipment  with  the  purpose 
of  learning  more  about  television  and  how  to  use  the  quipment.  On  April 
24,  1952,  KFRE  advertised  in  the  Fresno  paper  that  it  would  be  an  appli¬ 
cant  for  Channel  12.  Its  application  for  the  construction  permit  here  in¬ 
volved  was  filed  with  the  Commission  on  June  26,  1952.  In  late  1952, 
California  Inland  sought  to  explore  the  possibilities  of  temporary  operation 
on  Channel  12  pending  the  outcome  of  the  comparative  hearing  for  this 
channel. 

Dissemination  of  Information  concerning  Television 

156.  In  the  spring  of  1952,  KFRE  made  arrangements  to  obtain  net¬ 
work  programs  of  the  national  political  conventions  and  these  programs 
were  telecast  in  Fresno  on  a  closed  circuit  received  by  some  numerous 
television  receivers  located  in  the  Fresno  Municipal  Auditorium  and  else¬ 
where.  A  similar  closed  circuit  showing  was  given  of  the  November  11 
election  returns  with  the  receivers  placed  in  the  Hotel  Californian  and  the 
McMahan  Company  store.  The  cost  of  obtaining  the  programs  referred  to 
was  borne  partly  by  California  Inland,  partly  by  local  distributors,  and 


232 

local  advertising  was  sold.  Other  closed  circuit  demonstrations  took 
place  at  county  fairs  and  TV  clinics.  At  these  demonstrations,  KFRE 
personnel  was  on  hand  to  explain  the  relative  merits  of  VHF  and  UHF  and 
the  fact  that  KFRE  was  an  applicant  for  the  Channel  12  facilities,  as  well 
as  the  reason  why  it  could  not  begin  immediately  telecasting  on  Channel  12. 

157.  During  the  period  1946  to  1953,  Mr.  Bartlett  and  representa¬ 
tives  of  KFRE,  including  Mr.  Freeh  and  Mr.  Mealey,  made  more  than  50 
appearances  before  service  clubs,  school  groups,  women's  organizations 
and  other  groups  during  which  appearances  they  outlined  the  facts  about 
television  as  an  industry  with  specific  reference  to  the  establishment  of 
television  in  the  San  Joaquin  Valley.  Most  of  the  appearances  were  made 
in  1951  and  1952.  In  almost  all  of  these  appearances  questions  were  invited 

4262  from  the  floor  and  specific  answers  to  questions  given.  At  these 

meetings,  the  subjects  discussed  were  basically  (1)  the  genesis  of  the 
freeze,  (2)  problems  confronting  the  Commission,  (3)  scarcity  of  channels, 
(4)  the  possibility  of  UHF  channels  being  authorized,  (5)  information  con¬ 
cerning  color  television,  (6)  prospective  transmitter  sites,  (7)  the  relative 
merits  of  VHF  and  UHF,  and  (8)  after  the  KARM  application  had  been  filed 
on  June  30,  1952,  the  necessity  of  a  competitive  hearing  in  order  to  select 
the  successful  applicant  for  the  Channel  12  facilities. 

158.  Mr.  Bartlett  participated  in  three  half-hour  broadcasts  on 
station  KFRE  in  which  the  subject  of  television  was  discussed.  The  first 
was  on  March  28,  1951.  The  second  was  on  April  14,  1952,  the  evening  of 
the  day  the  Commission  announced  its  final  television  allocations.  In  this 
broadcast,  Mr.  Bartlett  announced  that  KFRE  would  file  an  application  for 
Channel  12  in  Fresno.  The  third  broadcast  was  from  7:35  to  8:00  p.m., 

on  Monday  night,  September  29,  1952,  shortly  after  the  FCC  had  authorized 
the  use  of  UHF  Channel  24  by  station  KMJ  at  Fresno.  Because  of  the  ques¬ 
tions  which  were  received  during  the  original  program,  an  additional  quarter 
hour  from  8:15  to  8:30  p.m.  was  given  to  answer  these  questions.  The 
questions  during  the  September  29,  1952,  broadcast  evidenced  a  great  in¬ 
terest  in  the  relative  merits  of  VHF  and  UHF  and  the  type  of  receivers 
required.  In  that  broadcast,  Mr.  Bartlett  explained  the  status  of  the  KFRE 


233 


application,  that  it  was  in  hearing  with  the  KARM  application,  also  that 
the  O’Neill  application  for  Channel  47  and  the  Poole  application  for  Channel 
53  were  in  hearing  and  that  there  could  be  no  grants  until  the  hearings  had 
taken  place  or  some  parties  had  dropped  out. 

159.  KFRE  issued  several  press  releases  and  endeavored  to  make 
information  available  to  dealers  and  set  distributors  in  the  area.  On 
September  7,  1952,  a  meeting  attended  by  approximately  300  dealers  and 
servicemen  was  addressed  by  Mr.  Bartlett  and  others  at  which  time 
numerous  questions  were  asked  and  answered  concerning  television  oper¬ 
ation  and  receivers. 

160.  California  Inland  has  taken  an  active  interest  in  the  problem 
of  educational  television.  It  has  offered  the  Fresno  educational  television 
committee  the  use,  without  charge,  of  its  Meadow  Lake  site  for  the  instal¬ 
lation  of  an  educational  television  station.  Television  equipment  has  been 
loaned  without  charge  to  Fresno  State  College.  This  equipment  and  assist¬ 
ance  of  two  staff  members  has  enabled  the  college  to  establish  a  television 
workshop  course  and  to  participate  in  experimental  television  production 
during  the  college  "Festival  of  the  Arts.  "  KFRE  personnel  have  also 
participated  in  other  meetings  with  educators  at  which  the  problems  of 
educational  television  have  been  discussed.  When  questioned  as  to  the 
reasons  for  his  interest  in  educational  television,  Mr.  Bartlett  stated  it 
arose  from  the  fact  that  he  and  Mrs.  Bartlett  have  children  in  school, 

that  they  had  always  taken  an  interest  in  educational  matters  and  perhaps 
too  because  his  wife  was  formerly  a  teacher  in  the  school  system.  Further, 
that  when  the  FM  allocations  were  made  he  was  on  one  of  the  Radio  Tech¬ 
nical  Planning  Board  educational  subcommittees,  supported  the  allocation 
of  educational  FM  channels  and  urged  the  Fresno  City  Schools  and  Fresno 
State  College  to  apply  for  a  station  and  to  some  extent  his  interest  in  ed¬ 
ucational  television  was  a  carry-over  from  these  activities. 

4263  161.  KARM,  on  advice  of  Washington  counsel,  was  unwilling  to 

join  in  the  temporary  operation  on  Channel  12  as  proposed  by  Mr.  Bartlett 
in  the  latter  part  of  1952.  KARM  and  its  personnel  did  not  engage  in  pub¬ 
licizing  its  application  or  the  relative  merits  of  VHF  and  UHF. 


162.  California  Inland  was  the  only  television  applicant  in  the 
Fresno  area  to  engage  in  the  activities  hereinabove  referred  to.  It  is  the 
testimony  of  Mr.  Bartlett  that  the  information  made  available  by  KFRE 
was  reliable  and  beneficial  to  the  public  from  an  educational  standpoint. 
This  view  was  also  held  by  several  witnesses  who  were  called  for  Cali¬ 
fornia  Inland.  A  public  witness  engaged  in  television  receiver  distribution 
called  by  KARM  also  testified  that  considerable  confusion  did  exist  as  to 
the  status  of  television  in  the  area  at  this  time,  that  he  sought  advice  of 
Mr.  Coombs  concerning  the  date  KMJ  would  begin  operations  to  assist  in 
determining  the  course  to  be  followed  in  stocking  receivers,  and  that  he 
participated  in  the  KFRE  demonstrations  and  believed  them  to  be  of  benefit 
to  the  public  and  to  receiver  distributors. 

163.  However,  a  number  of  the  local  merchants  acquired  substantial 
inventories  of  television  receivers,  with  some  stocking  VHF  sets.  The 
condition  became  so  acute  that  at  a  meeting  of  the  board  of  directors  of 
the  downtown  division  of  the  Fresno  County  and  City  Chamber  of  Commerce 
held  in  the  spring  of  1953,  a  resolution  was  passed  reciting  the  large  in¬ 
ventories  held  by  the  distributors  and  requesting  "that  all  radio  stations 

as  are  contemplating  installation  of  television  facilities,  be  urged  to  ex¬ 
pedite  with  all  possible  celerity  the  completion  of  such  telecasting  facilities, 
to  the  end  that  the  above  unfortunate  condition  may  be  relieved  as  soon  as 
may  be  possible. "  Mr.  Bartlett  was  present  when  the  resolution  was 
adopted  and  voted  against  it  because  he  thought  it  would  be  an  imposition 
on  this  Commission  to  send  the  resolution  to  Washington  in  that  the  resolu¬ 
tion  failed  to  recognize  the  necessity  of  following  the  orderly  procedure 
for  the  processing  of  applications  which  the  Commission  had  established. 


Prior  TV  Applications 

164.  Prior  to  the  "freeze,  "  KARM  had  filed  an  application  for  a 
construction  permit  to  construct  and  operate  a  television  station  in  Fresno 
on  Channel  7.  Prior  KFRE  television  applications  are  shown  in  paragraph 
155. 

165.  Both  California  Inland  and  KARM  participated  in  the  television 
allocation  proceedings  before  the  Commission  and  each  sought  to  persuade 


the  Commission  to  assign  more  than  one  VHF  channel  to  Fresno. 

Conclusions 

Preliminary 

1.  Our  order  of  August  20,  1953  found  California  Inland  Broadcasting 
Company  legally,  technically  and  financially  and  KARM,  The  George  Harm 
Station  legally  and  technically  qualified  to  construct,  own  and  operate  the 
television  stations  proposed.  By  order  of  February  24,  1954,  we  found 
KARM,  The  George  Harm  Station  also  to  be  financially  qualified  to  con¬ 
struct,  own  and  operate  its  proposed  station.  KARM  takes  issue  with  our 
determination  that  each  applicant  is  financially  qualified  without  giving 
comparative  consideration  to  this  factor,  but  does  not  take  issue  with  our 
preliminary  determination  that  each  applicant  is  legally  and  technically 
qualified.  For  the  reasons  hereinbefore  set  forth,  our  prior  determination 
that  each  applicant  is  financially  qualified  to  construct,  own  and  operate 
the  television  station  proposed  and  that  financial  qualifications  were  not 
appropriate  for  comparative  consideration  is  here  again  affirmed.  The 
facts  of  record  further  establish  that  on  the  basis  of  the  proposed  policies, 
program  service,  staffing,  management  and  operational  proposals,  a  grant 
of  either  application  herein  would  be  in  the  public  interest.  Having  found 
that  each  applicant  possesses  the  qualifications  to  operate  a  station  in  the 
public  interest  the  comparative  hearing  held  pursuant  to  said  orders  on 

the  comparative  issues  set  forth  in  paragraph  1  requires  us  now  to  select 
the  better  qualified  applicant  on  the  basis  of  significant  differences  in  the 
specified  areas  of  comparison. 

2.  The  matters  relied  upon  by  the  applicants  and  the  areas  in  which 
by  stipulation  the  parties  conceded  neither  applicant  merited  a  preference 
are  set  forth  in  the  Examinees  Second  Order  Controlling  Conduct  of  Hearing 
issued  on  November  5,  1953  (FCC  53M-976)  which  is  attached  hereto  as 
Appendix  A.  The  parties  recognized  and  stipulated  that  there  were  no 
significant  differences  between  their  respective  proposals  in  the  total  hours 
of  operation,  the  division  of  time  between  commercial  and  non- commercial 
programs,  the  number  of  commercial  and  non- commercial  spot  announce¬ 
ments  proposed,  the  division  of  time  between  network,  recorded,  and  live 


programming  (program  classification),  the  division  of  time  between  the 
various  program  types,  the  comparative  coverage  of  the  stations,  and  the 
accessibility  of  the  proposed  studios  to  the  public.  With  reference  to  their 
past  broadcast  records,  they  stipulated  that  neither  applicant  merited  a 
preference  from  the  standpoint  of  proposals  made  in  other  application 
proceedings  as  contrasted  with  actual  performance  under  the  authorization 
granted,  the  division  of  time  between  commercial  and  non- commercial 
programs,  and  the  division  of  time  between  network,  recorded,  and  live 
programming  (program  classification). 

3.  The  points  of  reliance  of  California  Inland  Broadcasting  Company 
set  forth  in  the  said  second  order  controlling  hearing,  in  substance  are  as 
follows:  greater  integration  of  ownership  with  management  and  more  ex¬ 
tensive  participation  by  its  officers,  directors,  stockholders  and  employees 
in  local  business,  service,  charitable,  governmental,  health  and  educational 
activities  and  organizations  thereby  giving  greater  assurance  of  implemen¬ 
tation  of  its  proposals  and  the  rendering  of  a  service  more  sensitive  and 
4265  responsive  to  the  needs,  interests  and  desires  of  the  persons  to  be 

served;  superiority  in  demonstrated  performance  in  the  development  of 
the  quality  and  quantity  of  the  broadcast  services  it  has  supplied  and  pro¬ 
poses  to  supply  and  in  development  of  technical  facilities,  staff,  program 
resources,  economic  support  and  promotion  of  its  present  and  proposed 
facilities;  greater  acceptance  by  the  public  of  its  present  service;  superior 
television  training,  experience,  and  knowledge  of  its  stockholders,  di¬ 
rectors,  officers  and  identifiable  proposed  staff  members;  superiority  in 
planning  its  proposed  television  operation;  superiority  in  knowledge  of  the 
broadcast  needs  and  interests  of  the  area  to  be  served;  superiority  of 
studios  from  the  standpoint  of  program  production;  superiority  of  its  pro¬ 
posed  program  performance;  and  its  more  extensive  efforts  in  promoting 
and  encouraging  the  early  development  of  commercial  and  educational 

television  service  in  the  area  and  dissemination  of  information  with  respect 

20  / 

to  the  television  art  and  industry. — ■ 

20/  Points  of  reliance  were  also  set  forth  relative  to  the  financial  qualifi¬ 
cations  of  KARM  which,  in  view  of  deletion  by  the  Commission  of  this 
issue,  are  no  longer  pertinent  to  the  proceeding. 
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4.  The  points  of  reliance  of  KARM,  The  George  Harm  Station  set 
forth  in  the  said  second  order  controlling  hearing,  in  substance  are  as 
follows:  superiority  in  promoting  community  and  regional  interest  and 
affairs  and  in  pioneering  the  establishment  of  agencies  and  programs  in 
Fresno  to  provide  needed  public  services;  consistency  in  devoting  a  sub¬ 
stantial  portion  of  operating  time  to  the  broadcast  of  "public  service" 
activities  and  matters  in  comparison  with  the  "public  service"  and  promo¬ 
tional  activities  of  KFRE  which  have  been  carried  on  since  commencement 
of  the  affiliation  of  that  station  with  the  Columbia  Broadcasting  System  in 
1949,  and  particularly  since  the  ending  of  the  so-called  television  freeze; 
the  contention  that  the  promotional  television  activities  of  KFRE  during 
the  past  two  years  have  not  been  designed  to  result  in  any  benefit  to  the 
general  public,  but  primarily  to  improve  the  competitive  position  of  KFRE, 
whereas  KARM  has  refrained  from  such  activities  to  the  benefit  of  the 
general  public;  superiority  of  studios  from  the  standpoint  of  program  pro¬ 
duction;  superiority  of  staff  proposal  from  the  standpoint  of  flexibility  for 
program  production,  assurance  against  technical  operating  failures,  and 
work  schedule  planning;  greater  assurance  that  the  proposed  program  serv¬ 
ice  can  be  carried  out,  developed  and  expanded  to  meet  the  needs  and 
desires  of  the  residents  of  the  area  to  be  served  due  to  the  superior  nature 
of  the  KARM  proposed  operating  staff;  and  the  contention  that  the  conduct 
of  KFRE,  and  particularly  its  principal  stockholder,  in  the  prosecution  of 
its  television  proposal  and  promotional  television  activities  in  which  it 
engaged,  as  contrasted  with  the  manner  in  which  KARM  has  prosecuted 

its  pending  proposal,  gives  greater  assurance  that  a  programming  service 
better  designed  to  satisfy  the  needs  of  the  public  would  be  rendered  by 
KARM  than  by  KFRE. 

5.  We  now  turn  to  the  points  of  differences  urged  by  the  parties, 
each  in  its  own  behalf,  as  a  substantial  point  of  preference  demonstrating 
that  a  grant  of  its  application  will  better  serve  the  public  interest  than 
would  a  grant  of  the  application  of  its  adversary. 
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Integration  of  ownership  with  management 

6.  Paul  R.  Bartlett,  president,  general  manager,  chairman  of  the 
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board  of  directors  and  controlling  stockholder  of  KFRE  will  continue  to 
devote  his  full  time  to  the  corporation,  being  in  charge  of  the  day-to-day 
operation  of  the  AM,  FM  and  proposed  television  station.  Mary  E.  Bartlett, 
the  wife  of  Paul  R.  Bartlett  and  a  member  of  the  KFRE  board  of  directors 
has  attended  in  the  past  and  will  continue  to  attend  all  meetings  of  the  board 
and  expects  to  devote  some  time  to  the  proposed  television  programming, 
particularly  those  programs  designed  to  appeal  to  women.  William  C. 
Crossland,  secretary,  director  and  a  stockholder  will  not  participate  in 
the  day-to-day  operations  of  the  station,  other  than  in  his  capacity  as  legal 
counsel.  Robert  Crossland,  assistant  secretary,  will  not  participate  in 
the  day-to-day  operations  of  the  proposed  station  other  than  in  his  capacity 
of  an  officer.  The  other  officers  and  stockholders,  namely  Keith  L. 

Mealey,  Edward  J.  Freeh  and  Helen  Johnson,  chief  engineer,  program 
director  and  office  manager  respectively  of  KFRE,  will  continue  to  devote 
their  full  time  to  the  day-to-day  operations  of  its  stations  (including  the 
proposed  television  station). 

7.  Clyde  F.  Coombs,  vice  president,  director,  50  percent  stock¬ 
holder  and  general  manager  of  KARM  will  continue  to  devote  the  greater 
portion  of  his  time  to  the  corporation,  being  in  charge  of  the  day-to-day 
operation  of  the  AM,  FM  and  proposed  television  station.  The  record 
does  not  indicate  to  what  extent  or  in  what  manner  Hattie  Harm,  president, 
director  and  fifty  percent  stockholder  of  KARM  has  participated  in  the 
past  or  proposes  in  the  future  to  participate  in  the  operations  of  KARM. 

It  does  show  that  she  holds  extensive  business  and  real  estate  interests  to 
all  of  which,  due  to  ill  health,  she  is  able  to  devote  only  about  fifteen  hours 
per  week.  A  conclusion  is  therefore  warranted  that  she  will  not  actively 
participate  in  the  day-to-day  operation  of  the  proposed  station.  Gilbert 
H.  Jertberg,  treasurer  and  director,  will  not  participate  in  the  day-to-day 
operation  of  the  station  other  than  in  his  capacity  as  legal  counsel. 

8.  From  a  strict  stock  percentage  standpoint  KFRE  has  sustained 
its  allegation  of  superiority  in  integration  of  ownership  with  management. 
However,  all  the  basic  facts  of  record  clearly  demonstrate  that  Clyde  F. 
Coombs  does  in  fact  control  the  day-to-day  operations  of  KARM  although 
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holding  only  a  fifty  percent  stock  interest.  We  cannot  conclude  that  a 
percentage  factor  in  and  of  itself  is  controlling.  On  the  other  hand,  KFRE 
has  created  an  ownership  incentive  in  some  of  its  key  employees  by  making 
stock  available  to  them  and  electing  them  as  officers  of  the  corporation, 
a  factor  not  present  in  the  KARM  organization.  In  contrast,  the  proposed 
program  manager  of  KARM  will  become  an  employee  for  a  period  of  one 
year  should  it  be  the  successful  applicant  herein  at  which  time  he  will 
decide  whether  to  remain  with  the  station  or  return  to  his  previous  employ¬ 
ment.  The  proposed  engineering  technical  consultant  is  to  be  only  a  part 
time  employee  of  KARM,  holds  regular  employment  with  another  television 
station  in  Fresno,  and  expects  to  acquire  an  ownership  interest  in  that 
station.  The  record  shows  that  Mr.  Coombs  expects  to  rely  heavily  on 
these  two  employees  in  the  proposed  KARM  television  operation.  There¬ 
fore  under  the  comparative  situation  here  involved  we  believe  that 
KFRE  has  substantiated  its  point  of  superiority  in  the  factor  of  integration 
of  ownership  with  management  due  to  the  proprietary  interest  and  voice 
in  management  as  corporate  officers  held  by  the  persons  under  whose 
directions  the  engineering,  programming,  and  office  operations  of  KFRE 
will  be  conducted.  The  preference  here  takes  note  of  the  reliance  to  be 
placed  by  KARM  upon  its  proposed  program  manager  and  engineering 
technical  consultant,  notwithstanding  the  uncertainty  of  their  employment 
status,  in  contrast  to  the  assurance  present  in  the  proposal  of  KFRE. 

9.  The  basic  facts  of  record  hereinbefore  set  forth  show  that  from 
the  standpoint  of  active  participation  in  the  activities  of  local  civic,  chari¬ 
table,  religious,  health  and  educational  organizations,  the  principals  of 
KFRE  are  members  of  and  do  participate  in  the  activities  of  such  organiza¬ 
tions.  Comparison  in  this  field  of  Mr.  Bartlett  and  Mr.  Coombs,  the 
parties  who  control  and  will  primarily  be  in  charge  of  the  day-to-day 
operations  of  KFRE  and  KARM  respectively,  discloses  that  Mr.  Bartlett 
has  participated  in  the  past  and  presently  actively  participates  in  a  large 
and  representative  group  of  such  organizations  whereas  Mr.  Coombs1 
membership  and  participation  both  in  the  past  and  presently  has  been 
confined  almost  entirely  to  business,  industry  and  social  organizations. 


238 

board  of  directors  and  controlling  stockholder  of  KFRE  will  continue  to 
devote  his  full  time  to  the  corporation,  being  in  charge  of  the  day-to-day 
operation  of  the  AM,  FM  and  proposed  television  station.  Mary  E.  Bartlett, 
the  wife  of  Paul  R.  Bartlett  and  a  member  of  the  KFRE  board  of  directors 
has  attended  in  the  past  and  will  continue  to  attend  all  meetings  of  the  board 
and  expects  to  devote  some  time  to  the  proposed  television  programming, 
particularly  those  programs  designed  to  appeal  to  women.  William  C. 
Crossland,  secretary,  director  and  a  stockholder  will  not  participate  in 
the  day-to-day  operations  of  the  station,  other  than  in  his  capacity  as  legal 
counsel.  Robert  Crossland,  assistant  secretary,  will  not  participate  in 
the  day-to-day  operations  of  the  proposed  station  other  than  in  his  capacity 
of  an  officer.  The  other  officers  and  stockholders,  namely  Keith  L. 

Mealey,  Edward  J.  Freeh  and  Helen  Johnson,  chief  engineer,  program 
director  and  office  manager  respectively  of  KFRE,  will  continue  to  devote 
their  full  time  to  the  day-to-day  operations  of  its  stations  (including  the 
proposed  television  station). 

7.  Clyde  F.  Coombs,  vice  president,  director,  50  percent  stock¬ 
holder  and  general  manager  of  KARM  will  continue  to  devote  the  greater 
portion  of  his  time  to  the  corporation,  being  in  charge  of  the  day-to-day 
operation  of  the  AM,  FM  and  proposed  television  station.  The  record 
does  not  indicate  to  what  extent  or  in  what  manner  Hattie  Harm,  president, 
director  and  fifty  percent  stockholder  of  KARM  has  participated  in  the 
past  or  proposes  in  the  future  to  participate  in  the  operations  of  KARM. 

It  does  show  that  she  holds  extensive  business  and  real  estate  interests  to 
all  of  which,  due  to  ill  health,  she  is  able  to  devote  only  about  fifteen  hours 
per  week.  A  conclusion  is  therefore  warranted  that  she  will  not  actively 
participate  in  the  day-to-day  operation  of  the  proposed  station.  Gilbert 
H.  Jertberg,  treasurer  and  director,  will  not  participate  in  the  day-to-day 
operation  of  the  station  other  than  in  his  capacity  as  legal  counsel. 

8.  From  a  strict  stock  percentage  standpoint  KFRE  has  sustained 
its  allegation  of  superiority  in  integration  of  ownership  with  management. 
However,  all  the  basic  facts  of  record  clearly  demonstrate  that  Clyde  F. 
Coombs  does  in  fact  control  the  day-to-day  operations  of  KARM  although 


holding  only  a  fifty  percent  stock  interest.  We  cannot  conclude  that  a 
percentage  factor  in  and  of  itself  is  controlling.  On  the  other  hand,  KFRE 
has  created  an  ownership  incentive  in  some  of  its  key  employees  by  making 
stock  available  to  them  and  electing  them  as  officers  of  the  corporation, 
a  factor  not  present  in  the  KARM  organization.  In  contrast,  the  proposed 
program  manager  of  KARM  will  become  an  employee  for  a  period  of  one 
year  should  it  be  the  successful  applicant  herein  at  which  time  he  will 
decide  whether  to  remain  with  the  station  or  return  to  his  previous  employ¬ 
ment.  The  proposed  engineering  technical  consultant  is  to  be  only  a  part 
time  employee  of  KARM,  holds  regular  employment  with  another  television 
station  in  Fresno,  and  expects  to  acquire  an  ownership  interest  in  that 
station.  The  record  shows  that  Mr.  Coombs  expects  to  rely  heavily  on 
these  two  employees  in  the  proposed  KARM  television  operation.  There- 
4267  fore  under  the  comparative  situation  here  involved  we  believe  that 

KFRE  has  substantiated  its  point  of  superiority  in  the  factor  of  integration 
of  ownership  with  management  due  to  the  proprietary  interest  and  voice 
in  management  as  corporate  officers  held  by  the  persons  under  whose 
directions  the  engineering,  programming,  and  office  operations  of  KFRE 
will  be  conducted.  The  preference  here  takes  note  of  the  reliance  to  be 
placed  by  KARM  upon  its  proposed  program  manager  and  engineering 
technical  consultant,  notwithstanding  the  uncertainty  of  their  employment 
status,  in  contrast  to  the  assurance  present  in  the  proposal  of  KFRE. 

9.  The  basic  facts  of  record  hereinbefore  set  forth  show  that  from 
the  standpoint  of  active  participation  in  the  activities  of  local  civic,  chari¬ 
table^  religious,  health  and  educational  organizations,  the  principals  of 
KFRE  are  members  of  and  do  participate  in  the  activities  of  such  organiza¬ 
tions.  Comparison  in  this  field  of  Mr.  Bartlett  and  Mr.  Coombs,  the 
parties  who  control  and  will  primarily  be  in  charge  of  the  day-to-day 
operations  of  KFRE  and  KARM  respectively,  discloses  that  Mr.  Bartlett 
has  participated  in  the  past  and  presently  actively  participates  in  a  large 
and  representative  group  of  such  organizations  whereas  Mr.  Coombs’ 
membership  and  participation  both  in  the  past  and  presently  has  been 
confined  almost  entirely  to  business,  industry  and  social  organizations. 
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As  shown  in  the  basic  findings,  at  the  time  of  the  hearing  Mr.  Coombs 
was  not  a  member  of  any  organization  primarily  devoted  to  civic,  chari¬ 
table,  educational,  religious,  health  or  cultural  activities,  his  contacts 
with  such  organizations  being  limited  to  those  made  through  station  activities 
and  telephone  contacts  made  in  the  preparation  and  mailing  of  checks  for 
Mrs.  Harm's  contributions  to  them.  This  same  degree  of  contrast  between 
the  participation  by  Mr.  Bartlett  and  the  non-participation  by  Mr.  Coombs 
is  present  in  the  efforts  involving  organizations  and  individuals  looking 
toward  the  establishment  of  local  educational  broadcast  services. 

10.  KARM  contends  that  Mr.  Bartlett’s  motive  in  these  activities 
was  the  impression  they  might  make  on  this  Commission  in  its  comparative 
consideration  of  the  applicants  herein.  This  was  denied  by  Mr.  Bartlett 
(R- 533)  with  the  qualification  that  ”1  would  like  to  think  that  those  things, 
and  most  everything  else  that  we  have  done  to  operate  a  better,  more 
progressive,  more  public  service  radio  station  throughout  the  years  would 
serve  us  favorably  in  any  licensing  matter  that  comes  before  the  Commis¬ 
sion.  ”  (R-537) 

11.  While  the  record  does  sustain  KARM’s  contention  that  Mr. 

Bartlett  has  greatly  expanded  his  civic  activities  since  1949,  as  herein¬ 
before  set  forth,  it  also  furnishes  a  reasonable  explanation  for  this,  both 
as  to  his  participation  in  the  activities  of  the  various  organizations  and 
his  interest  in  educational  activities  in  Fresno.  There  is  thus  no  signifi¬ 
cance  to  be  attached  to  such  contention  of  KARM.  Additionally,  each  of 
the  other  stockholders  of  KFRE  shows  participation  in  such  activities 
which,  for  causes  beyond  her  control,  are  not  shown  by  KARM  for  Mrs. 
Harm.  We  therefore  conclude  that  KFRE  has  established  a  superiority 
under  its  point  of  reliance  as  to  participation  of  its  principals  in  the 
activities  of  local  civic,  health,  charitable,  religious  and  educational 
organizations. 

4268  12.  The  Examiner  gave  consideration  to  the  factors  of  integration 

of  ownership  with  management  and  the  participation  of  each  applicant’s 
principals  in  the  affairs  of  the  community  and  rejected  them  as  having  no 
decisional  significance  in  view  of  the  fact  that  both  had  a  record  of  past 
performance  in  the  Fresno  area  to  which  the  Commission  could  look.  This 
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determination  does  not  accord  with  previous  Commission’s  decisions. 

In  re  Petersburg  Television  Corp,  et  al. ,  10  RR,  567;  In  re  Tampa  Times 
Company,  10  RR  77 .  Both  applicants  here  placed  their  past  programming 
in  evidence  except  as  to  the  aforesaid  stipulations  as  to  program  classifi¬ 
cations,  the  division  of  time  between  commercial  and  non- commercial 
programs  and  a  comparison  of  promise  against  performance.  In  these 
respects,  the  parties  after  examining  each  other’s  past  records,  decided 
not  to  challenge  them.  Cf .  Johnston  Broadcasting  Co.  v.  FCC,  175  F. 

2d  351:  ’It  is  only  common  sense  to  assume  that  adversaries  with  sub¬ 
stantial  interests  at  stake  will  overlook  no  advantage  to  be  found  in  an 
opponent’s  weaknesses.”  While  we  do  not  believe  as  hereinafter  set  forth 
that  the  applicants  are  in  parity  from  the  standpoint  of  overall  past  perform¬ 
ance,  both  have  been  generous  in  the  use  of  their  facilities  by  civic  organi¬ 
zations,  both  have  demonstrated  an  operation  in  the  public  interest,  and 
both  have  attempted  to  meet  the  needs  and  desires  of  the  areas  served. 
Recognizing  the  importance  of  a  past  record  (in  connection  with  the  factor 
of  likelihood  of  effectuation  of  proposals),  as  an  actual  demonstration  of  a 
party’s  likelihood  of  carrying  out  its  programming  commitments  and  of 
being  sensitive  to  the  area’s  needs,  the  evidence  with  respect  to  local 
residence,  participation  in  civic  affairs,  and  integration  of  ownership  and 
management  is  also  of  significance.  Its  significance  in  the  present  case 
stems  from  the  degree  of  assurance  it  gives— to  be  weighed  in  connection 
with  the  evidence  of  performance  records- -of  continued  insight  into  the 
area’s  changing  needs  and  the  translation  thereof  into  a  continuing  operation 
in  the  public  interest.  Cf.  Tampa  Times  Company,  et  al. ,  10  RR  77. 

KFRE  merits  some  preference  in  the  factor  of  integration  of  ownership 
with  management  and  a  distinct  preference  in  the  factor  of  civic  participation. 


Past  Performance 

Reporting  Services 

13.  During  the  period  1942  through  the  greater  part  of  1947,  there 
were  three  broadcast  stations  operating  in  Fresno,  stations  KARM,  KFRE 
and  KMJ  (the  McClatchy  station).  During  this  period,  KARM  either  insti¬ 
gated  or  participated  in  efforts  to  bring  about  the  establishment  of  better 
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weather  reporting  facilities  in  Fresno,  an  accomplishment  which  has 
proved  to  be  of  great  service  to  the  community.  KARM  took  the  lead  in 
getting  news  gathering  organizations  to  establish  a  "split- wire”  news 
service  in  Fresno  so  that  local  Fresno  stations  have  the  benefit  of  this 
service  which  is  of  assistance  in  the  presentation  of  news  which  is  of 
particular  interest  to  the  people  in  the  area.  These  activities  reflect 
credit  on  the  management  of  station  KARM  and  are  indicative  of  its  desire 
to  serve  the  community. 

Agricultural 

14.  The  predominant  industry  of  the  area  here  involved  is  agriculture 
and  in  the  period  1942  until  1949,  station  KARM  presented  a  number  of 
programs  directed  to  agricultural  interests.  In  1948-1949  three  regularly 
scheduled  programs  Monday  through  Friday  were  being  broadcast.  In  1949 
two  of  these  programs  were  discontinued.  The  remaining  program,  "Cal¬ 
ifornia  Farmer, "  a  quarter-hour  program,  has  been  carried  continuously 
since  1948.  KARM  now  has  in  its  employment  a  full  time  farm  director 
and  previously  had  a  news  director-farm  director.  Station  KFRE  in  1948 
was  carrying  two  regularly  scheduled  farm  programs.  Since  its  change 
of  facilities  on  March  6,  1949  it  has  increased  locally  originated  farm 
programming  to  one  hour  per  day  and  carries  the  Farm  Bureau  Network 
program.  Station  KFRE  has  a  farm  department  consisting  of  a  farm 
director  and  reporter  who  maintain  extensive  personal  contacts  with  farm 
interests  of  various  types  both  within  and  without  the  area  served.  A 
number  of  individuals  connected  with  these  interests  regularly  appear  on 
its  agricultural  programs.  The  record  shows  no  comparable  activities 
on  the  part  of  the  farm  director  of  KARM.  Each  applicant  has  broadcast 
programs  designed  to  serve  the  needs  of  this  dominant  industry  of  the  area 
which  they  are  licensed  to  serve  and  the  comparative  difference  in  station 
facilities  hereinbefore  set  forth  may  serve  to  explain  the  comparative 
difference  in  the  number  of  locally-originated  agricultural  programs 
broadcast.  However,  KFRE  has  established  that  its  programming  in  this 
field  has  been  based  on  a  thorough  knowledge  of  and  sensitivity  to  the  par¬ 
ticular  needs  of  the  area  determined  through  constant  contact  with  local 


agricultural  interests  and  further  extensive  utilization  on  its  programs  of 
individuals  connected  with  these  interests.  We  consider  that  the  agricul¬ 
tural  programming  of  station  KFRE  has  been  more  effective  and  more 
sensitive  to  the  needs  and  problems  of  the  area  served  than  has  that  of 
KARM. 

Weather  Reports 

15.  The  weather  forecasts  broadcast  by  KFRE  and  KARM  are, 
insofar  as  the  record  reflects,  accurate  and  in  sufficient  detail  to  be  of 
benefit  to  the  public  generally  and  to  the  local  agricultural  interests  par¬ 
ticularly.  We  do  not  believe  that  the  forecasts  of  station  KFRE  over  direct 
wire  from  the  Weather  Bureau  by  Bureau  personnel  are  of  more  benefit 
than  are  those  given  by  station  personnel  of  KARM.  We  do  believe  that 
the  detailed  frost  warning  service  provided  by  KFRE  is  of  special  benefit 
to  the  agricultural  interests  of  the  area  and  further  emphasizes  the  sensi¬ 
tivity  of  this  applicant  to  local  agricultural  needs. 

Local  News 

16.  While  the  record  shows  superior  local  news  gathering  facilities 
from  a  staffing  standpoint  for  KFRE  than  those  available  to  KARM,  we  find 
no  evidence  of  record  demonstrating  in  what  manner,  if  any,  these  facilities 
have  resulted  in  superior  programming  in  the  field  of  local  news.  Witnesses 
for  both  parties  testified  as  to  the  activities  of  station  personnel  in  this 

field  and  that  each  presented  comprehensive  and  accurate  news  programming. 
We  therefore  can  find  no  point  of  superiority  for  either  applicant  on  the  basis 
of  its  past  performance  in  this  field. 

Educational  Programs 

17.  Each  applicant  has  shown  extensive  cooperation  with  local  educa¬ 
tional  interests  through  the  broadcast  of  a  large  number  of  programs  de¬ 
signed  to  meet  the  needs  and  interests  of  the  area  in  this  field.  However, 
here  as  in  the  field  of  agricultural  programming,  KFRE  shows  direct  con¬ 
tacts  by  its  principals  and  employees  with  individuals  in  this  field  particu¬ 
larly  those  connected  with  Fresno  State  College,  and  that  its  principals  and 
employees  have  actively  worked  with  and  encouraged  these  individuals  in 
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producing  and  broadcasting  educational  programs,  as  illustrated  by  the 
live  broadcasts  of  the  Fresno  College  Symphony  and  the  Fresno  College 
agricultural  programs.  From  an  overall  standpoint  of  programs  broad¬ 
cast  we  believe  each  applicant  has  a  superior  record  in  the  field  of  educa¬ 
tional  programs.  We  have  noted  that  KFRE  has  shown  more  active  cooper¬ 
ation  on  the  part  of  its  principals  and  staff  members  in  assisting  and 
encouraging  the  production  of  such  programs. 

Civic  Programs 

18.  Each  applicant  has  shown  extensive  cooperation  with  local  civic 
organizations  and  each  has  devoted  substantial  time  to  the  broadcast  of 
programs  for  these  organizations.  While  KFRE  was  carrying  a  larger 
number  of  such  programs  at  the  time  of  the  hearing  than  was  KARM,  on 
the  basis  of  overall  past  programming,  the  applicants  show  substantial 
parity  in  this  field  from  the  standpoint  of  programs  and  non- commercial 
spot  announcements  broadcast. 

FM  Operations 

19.  In  the  FM  operations  of  the  applicants  herein  we  believe  that 
KFRE  has  demonstrated  awareness  of  community  needs  and  desires  through 
the  medium  of  development  of  its  FM  station,  instituting  separate  business 
practices,  and  instituting  almost  completely  separate  programming  in  the 
fields  hereinbefore  set  forth.  In  contrast,  KARM-FM  duplicates  the  pro¬ 
grams  of  KARM  for  a  period  of  seven  hours  per  day  and  is  operated  as  a 
bonus  station. 


Pre-hearing  Activities 

20.  KFRE  has  asserted  the  activities  engaged  in  by  Mr.  Bartlett 
and  other  employees  of  California  Inland  to  keep  the  people  of  Fresno  in¬ 
formed  of  the  developments  in  television  and  to  advise  them  of  the  relative 
merits  of  UHF  and  VHF  signals  as  a  point  of  superiority  favoring  a  grant 
to  it.  KARM  has  asserted  as  a  point  of  superiority  the  fact  that  it  refrained 
from  such  activities  to  the  benefit  of  the  general  public,  contending  that 
they  were  engaged  in  by  KFRE  to  better  its  competitive  position  and  not  to 
benefit  the  public.  A  similar  contention  is  made  in  the  points  of  superiority 
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of  KARM  against  Mr.  Bartlett  individually  with  reference  to  these  activities 
and  to  the  manner  in  which  KARM  has  prosecuted  its  application  in  contrast 
to  that  of  KFRE  and  Mr.  Bartlett.  With  reference  to  this  latter  point,  we 
are  unable  to  perceive  the  relevancy  of  these  activities  to  the  prosecution 
of  the  KFRE  application  before  this  Commission.  As  to  the  efforts  of 
KFRE  to  arrange  a  joint  interim  operation  by  the  competing  applicants,  to 
permit  operation  of  a  station  on  Channel  12  in  Fresno  during  the  pendency 
of  the  hearing,  such  efforts  would  appear  to  be  a  matter  of  private  negotia¬ 
tion  between  the  parties.  KFRE  made  a  proposal  for  such  operation  at 

Fresno  in  which  KARM,  on  the  advice  of  counsel,  refused  to  join. 

We  can  only  assume  that  KFRE’s  offer  was  bona  fide  and  motivated  for 
the  purpose  of  bringing  such  earlier  service  with  some  consequent  benefit 
to  the  successful  applicant  herein  due  to  this  earlier  establishment  of  the 
station,  and  KARM's  rejection  of  the  proposal  was  for  valid  and  acceptable 
reasons . 

21.  With  reference  to  the  other  activities,  each  of  the  public  wit¬ 
nesses  testifying  thereon  for  KFRE  and  KARM  stated  that  considerable 
confusion  did  exist  and  that  they  believed  the  activities  were  of  benefit  to 
the  public.  It  is  undisputed  that  KFRE  did  urge  the  public  to  purchase 
receivers  capable  of  receiving  signals  in  both  the  VHF  and  UHF  bands 
rather  than  VHF  only  and  it  is  undisputed  that  Mr.  Bartlett  opposed  the 
adoption  by  the  local  Chamber  of  Commerce  of  the  resolution  set  forth  in 
paragraph  160  herein.  Further,  KARM  adduced  no  evidence  whatever  on 
this  point  demonstrating  that  these  efforts  did  result  in  additional  confusion 
as  alleged.  Its  one  witness  on  the  point  testified  that  confusion  did  exist, 
that  he  sought  the  advice  of  Mr.  Coombs  relative  to  the  status  of  pending 
applications  in  order  to  determine  the  course  to  be  pursued  in  stocking 
receivers  and  that  he  participated  in  the  KFRE  demonstrations  of  closed 
circuit  television  and  believed  these  demonstrations  to  be  of  benefit  to 
receiver  distributors  and  to  the  public. 

22.  California  Inland  was  the  only  Fresno  television  applicant  to 
engage  in  such  activities;  it  did  have  a  private  interest  and  unquestionably 
the  activities  resulted  in  extensive  publicity  for  itself.  However,  there 
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could  have  been  no  private  benefit  in  urging  the  public  to  purchase  VHF- 
UHF  receivers.  It  is  common  knowledge  that  all  receivers  are  equipped 
to  receive  channels  in  the  VHF  band  here  involved,  whereas  a  large  number 
of  them  are  manufactured  which  are  not  equipped  to  receive  channels  in 
the  UHF  band.  Nor  are  we  able  to  conceive  any  other  private  benefit  that 
could  have  accrued  to  KFRE  aside  from  such  as  may  have  been  the  result 
of  the  publicity  received.  While  these  activities  may  have  performed  a 
public  service  as  contended  by  Mr.  Bartlett  or  may  have  constituted  a 
campaign  of  advertising  and  self-glorification  as  contended  by  KARM,  or 
may  have  served  both  objectives,  we  find  them  of  no  particular  significance 
here.  KARM  has  failed  to  establish  that  the  public  was  in  any  manner 
injured  by  them  and  the  evidence  indicates  that  the  public  did  receive 
accurate  information  that  may  have  been  of  some  benefit. 


23.  Early  in  the  proceeding,  each  applicant  recognized  that  the  other 
proposed  meritorious  programming  and  the  contentions  of  the  superiority 
of  one  as  against  the  other  proposal,  were  based,  not  on  the  program 
proposals  as  such,  but  upon  the  ability  of  the  applicant  to  effectuate  the 
same.  Our  opinion  of  the  program  proposals  as  such  is  consistent  with 
this  determination.  The  programming  proposed  by  each  applicant  presents 
a  reasonable  balance  as  to  classification  and  type  and  is  designed  to  and 
will  serve  the  needs  and  interests  of  the  community  to  be  served.  Further, 
detailed  findings  have  been  made  and  there  are  no  differences  in  the  pro¬ 
posals  as  such  which  would  warrant  preferring  one  as  against  the  other. 

4272 

Network  Affiliation 

24.  California  Inland  was  given  definite  assurance  that  if  it  receives 
the  construction  permit  and  has  actually  begun  operating  thereunder  by 
March  15,  1955,  and  mutually  satisfactory  agreements  as  to  the  amount 
to  be  paid  California  Inland  can  be  arrived  at,  an  affiliation  with  CBS  tel¬ 
evision  will  be  arranged.  California  Inland,  assuming  such  assurance  to 
be  still  effective,  would  thus  become  the  CBS  affiliate  for  both  television 
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and  standard  broadcasting.  CBS  television  has  advised  Mr.  Coombs  that 
if  KARM  is  the  successful  applicant  in  this  proceeding,  CBS  will  be  glad 
to  discuss  the  possibilities  of  a  CBS  television  affiliation  with  the  proposed 
station.  CBS  television,  however,  has  advised  Mr.  Bartlett  of  California 
Inland  that  the  offer  to  discuss  an  affiliation  with  KARM  does  not  constitute 
any  commitment  on  the  part  of  CBS  to  enter  into  an  affiliation  with  KARM. 
However,  the  station  proposed  by  each  applicant  herein  will  operate  with 
the  maximum  authorized  radiated  power  on  Channel  12,  the  only  VHF 
channel  in  Fresno  and  the  area  adjacent  thereto.  This  fact  when  viewed 
in  the  light  of  the  record  made  herein  leads  to  the  conclusion  that  the 
successful  applicant  in  this  proceeding  will  be  able  to  obtain  an  affiliation 
with  one  of  the  major  television  networks.  No  preference  is  to  be  accorded 
California  Inland  because  of  the  commitment  made  to  it  by  CBS  television 
and  the  present  unwillingness  of  CBS  television  to  give  KARM  a  similar 
commitment. 

Studio  Proposals 

25.  The  studios  proposed  by  each  applicant  are  a  short  distance 
from  each  other.  Both  are  in  downtown  Fresno  and  are  accessible  to  the 
public.  The  KFRE  studios  will  be  on  the  first  floor  and  the  proposed 
arrangement  of  the  studios,  offices,  rest  rooms  and  dressing  rooms  is 
such  as  to  facilitate  the  flow  of  traffic  and  the  handling  of  scenery  with 
greater  ease  than  the  KARM  studio  layout.  KFRE  will  have  more  total 
storage  space  but  on  the  other  hand,  KARM  will  have  more  indoor  or 
covered  storage  space.  The  location  of  the  KARM  studios  on  the  second 
floor  imposes  certain  limitations  on  the  use  therein  of  heavy  equipment. 
KFRE  Studio  A,  34’  x  50’,  and  Studio  B,  18’  x  28T,  with  a  ceiling  height 
of  17’,  are  comparable  to  KARM  Studio  A,  28’  6”  x  52’,  and  Studio  B,  21’ 
x  28’  6”,  with  a  ceiling  height  of  15’,  insofar  as  usefulness  for  proposed 
programming,  rehearsals  and  limited  audience  participation  is  concerned. 
The  KFRE  Studio  C,  9’  x  11’,  and  the  kitchen  set,  10’  x  13’,  may  be  utilized 
for  newscasts,  kitchen  scenes  and  demonstrations,  the  size  of  the  areas 
and  the  9’  ceiling  limit  the  manner  in  which  these  areas  may  be  used.  The 
ease  with  which  talent,  local  personnel  and  heavy  equipment,  cars,  trucks, 


249 

California  Inland  by  virtue  of  the  fact  that  it  has  presently  selected  19 
qualified  individuals  to  fill  key  positions  on  the  staff  and  afforded  them 
some  degree  of  training  in  television  operations.  (WJR,  The  Goodwill 
Station,  et  al. ,  9  RR  227;  Petersburg  Television  Corporation,  WKRG-TV, 
Inc. ,  10  RR  225.)  Nor  do  we  believe  that  the  facts  of  record  sustain 
KARM's  contention  that  its  staff  proposal  provides  far  more  flexibility 
or  gives  greater  assurance  that  its  proposed  program  service  will  be 
carried  out,  developed  and  expanded  than  does  that  of  KFRE. 


Equipment 

27.  Each  applicant  has  proposed  certain  color  equipment.  The 
proposals  at  the  time  made  did  not  conform  with  the  then  existing  commer¬ 
cial  standards  for  color  telecasting  and  the  inclusion  of  color  equipment 
by  each  applicant  was  for  the  purpose  of  indicating  an  intent  to  telecast 
programs  in  color  if  and  when  the  Commission  approved  the  then  proposed, 
and  now  adopted,  color  television  standards.  We  find  no  difference  between 
the  applicants  because  of  the  proposals  to  include  equipment  which  could 

be  used  to  telecast  pictures  in  color. 

28.  The  montage  and  special  effects  amplifier  which  will  permit 
superimpositions,  fadings  and  splitting  of  the  picture  to  make  interesting 
effects,  a  rear  screen  projector  and  Zoomar  lens  to  give  distant  quick 
shots  and  add  flexibility  to  the  production  should  enable  KFRE  to  add  to 
the  quality  of  the  video  portion  of  its  programs  from  the  standpoint  of  the 
viewer.  On  the  other  hand,  KARM  will  be  able  to  supplement  some  of  its 
local  news  telecasts  with  pictures  obtained  from  the  INS  facsimile  service, 
will  build  and  use  a  montage  special  effects  amplifier  and  employ  more 
extensive  boom  microphone  and  audio  equipment,  which  should  also  improve 
the  quality  of  its  programs  from  the  standpoint  of  the  viewer.  The  items 
mentioned  as  well  as  numerous  other  items  proposed  by  the  applicants 

will  be  part  of  the  over-all  equipment  to  be  used.  Each  of  the  items  can 
be  used  to  add  something  to  the  program  or  picture.  The  extent  of  their 
use  is  basically  a  matter  of  taste.  We  find  that  while  these  items  will  be 
useful,  the  inclusion  of  such  items  by  the  one  and  the  exclusion  by  the 
other  will  not  have  such  material  effect  on  the  programming  proposed  as 
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to  justify  a  conclusion  that  the  proposal  of  the  one  is  superior  to  the  pro¬ 
posal  of  the  other  by  virtue  of  the  inclusion  or  failure  to  include  one  or 
more  of  the  special  items. 

29.  KARM  will  install  two  separate  video  and  a  separate  audio  studio 
transmitter  link  or  two  preferred  combination  video-audio  transmitter 
links,  both  to  be  operated  simultaneously.  KARM  will  also  have  a  standby 
power  generating  unit  at  the  transmitter  to  guard  against  a  possible  power 
failure  at  the  transmitter  site.  KFRE  proposes  a  single  video- audio  studio 
transmitter  link,  but  in  case  of  emergency  will  use  the  audio  STL  between 
the  FM  studio  and  FM  transmitter  on  Bald  Mountain.  KFRE  does  not 
propose  a  standby  power  generating  unit.  \^e  find  that  there  will  be  com¬ 
paratively  negligible  use  of  this  auxiliary  and  standby  equipment  and  that 
the  use  to  which  it  would  be  put  would  be  of  such  minor  duration  as  to  have 
no  significance  for  present  purposes.  Cf.  Petersburg  Television  Corpo- 
ration,  10  RR  567 

Planning  for  Television 

Operating  Policies 

30.  Each  applicant  herein  has  set  forth  its  proposed  operating 
policies,  KFRE  in  greater  detail  than  has  KARM.  However,  we  find  no 
deficiencies  in  either  and  no  material  differences  between  such  policies. 

31.  Each  applicant  contacted  individuals  associated  with  the  local 
organizations  which  it  is  proposed  will  participate  in  locally  produced 
programs  to  be  broadcast  in  order  to  determine  the  practicability  of  pro¬ 
ducing  these  programs  and  to  assure  the  cooperation  of  the  organizations. 
While  the  record  shows  more  extensive  contacts  were  made  by  KFRE  and 
program  formats  in  its  proposed  educational  programs  have  been  more 
definitely  ascertained  by  KFRE,  we  believe  that  KARM  has  given  reasonable 
assurance  that  it  should  be  able  to  produce  these  programs  substantially 

as  proposed.  KFRE  also  made  a  survey  of  available  film  sources  on  which 
it  based  its  proposed  film  programs  insofar  as  type  and  quality  of  film  is 
involved,  has  established  definite  rehearsal  schedules  for  its  locally  pro¬ 
duced  programs  and  has  set  up  a  personnel  training  program.  KARM  has 
done  none  of  these  things  for  the  reasons  set  forth  in  paragraph  100  supra. 
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We  are  here  confronted  with  matters  under  the  complete  control  of  the 
applicants  involved  in  which,  on  the  basis  of  the  considered  judgment  of 
each,  divergent  conclusions  have  been  reached  as  to  the  value  of  attempting 
to  determine  in  advance  exactly  how  these  matters  will  be  met.  There  is 
4275  no  evidence  to  show  that  KARM  will  be  unable  to  adequately  train  a 

staff,  to  secure  films  of  the  type  and  quality  proposed,  to  conduct  needed 
rehearsals  or  that  these  factors  reflect  on  its  absolute  ability  to  effectuate 
the  programming  plans  it  has  tendered.  We  therefore  can  attach  no  im¬ 
portance  to  the  fact  that  the  applicants  have  reached  different  conclusions 
with  reference  to  these  matters. 

32.  We  cannot  agree  with  California  Inland  that  KARM  failed  to 
exercise  due  diligence  in  its  studio  planning.  When  Mr.  Coombs  went  to 
see  Mr.  Franklin  regarding  the  proposed  construction,  he  was  calling  upon 
one  of  the  outstanding  architects  in  Fresno.  The  admitted  failure  of  Mr. 
Coombs  to  ask  Mr.  Franklin  the  specific  question  as  to  whether  or  not  the 
proposal  on  which  Mr.  Franklin  was  working  and  for  which  he  prepared 
working  drawings  would  or  would  not  conform  to  the  Fresno  building  code 
does  not,  in  our  opinion,  evidence  a  lack  of  due  diligence.  While  it  is 
true  that  KARM  did  not  prior  to  the  close  of  the  hearing  obtain  the  consent 
of  Montgomery  Ward  to  the  proposed  remodeling  and  did  not  take  the  de¬ 
position  of  an  appropriate  Montgomery  Ward  official,  the  fact  remains 
that  KARM  was  advised  by  Fresno  counsel  that  the  consent  of  Montgomery 
Ward  was  not  required  and  that  the  regional  head  of  the  real  estate  depart¬ 
ment  of  Montgomery  Ward  held  the  same  opinion.  Under  the  circumstances, 
we  cannot  say  that  the  failure  of  KARM  to  question  the  advice  given  by  a 
qualified  architect  and  a  practicing  lawyer  constitutes  a  lack  of  due  diligence. 

Commercial  Policies  and  Practices 

33.  We  now  turn  to  the  one  factor  in  which  the  Examiner  found  there 
was  a  difference  in  the  applicants  herein  which  was  of  decisional  signifi¬ 
cance,  the  commercial  practices  of  the  respective  applicants  on  which  his 
award  of  a  grant  to  KARM  is  based..  The  conclusions  reached  in  this  regard 
were  predicated  by  the  Examiner  upon  a  finding  set  forth  in  paragraph  53 

of  the  Initial  Decision  that  Mr.  Bartlett  of  KFRE  takes  pride  in  the  fact 
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that  he  has  never  been  associated  with  a  broadcast  venture  which  did  not 
make  money,  and  upon  the  findings  set  forth  in  paragraphs  57  through  63 
and  paragraph  79  of  the  Initial  Decision.  The  matters  involved  related  to 
the  comparative  policies  of  the  applicants  in  making  time  available  to 
national  and  local  advertisers  with  particular  reference  to  the  sale  of  one 
type  of  commercial  spot  announcement — namely  those  broadcast  during 
the  thirty  second  period  given  over  to  station  identification  by  giving  the 
call  letters  and  city  in  which  the  station  is  located,  simultaneously  with 
which  a  commercial  message  or  messages  are  broadcast.  Such  announce¬ 
ments  are  commonly  referred  to  as  ’’station  break  spots.  ”  This  matter 
will  be  more  fully  discussed  in  succeeding  paragraphs.  Certain  preliminary 
observations  should  be  first  made.  There  is  no  evidence  indicating  that 
there  is  any  variance  in  policies  between  the  applicants  in  the  sale  of 
announcements  on  so-called  ’’participating  programs”  i.e. ,  programs  in 
the  course  of  which  commercial  spot  announcements  for  two  or  more 
advertisers  are  broadcast.  There  is  evidence  of  variance  in  policy  with 
reference  to  some  but  not  all  sponsored  programs.  The  other  evidence 
involved  relates  to  the  comparative  policies  of  the  applicants  in  spacing 
commercial  spot  announcements.  No  question  of  over- commercialization 
by  either  applicant  is  here  involved,  the  parties  having  recognized  and 
stipulated  that  there  was  no  basis  for  preference  between  them  in  either 

their  past  operations  or  proposed  television  operation  from  the  stand¬ 
point  of  the  division  of  time  between  commercial  and  non- commercial 
programs.  Further,  neither  applicant  in  its  points  of  reliance  specifically 
asserted  any  point  of  preference  on  the  basis  of  its  past  or  proposed  com¬ 
mercial  practices.  However,  KFRE  did  assert  a  point  of  preference  from 
the  standpoint  of  the  development  of  economic  support  for  its  past  and  pro¬ 
posed  operations  and  the  evidence  may  be  considered  to  have  been  admitted 
under  this  point. 

34.  Consideration  will  first  be  given  to  the  findings  made  by  the 
Examiner.  As  pointed  out  in  footnote  12  herein,  all  findings  of  the  Ex¬ 
aminer  made  in  paragraph  60  of  the  Initial  Decision  have  been  rejected 
for  the  reason  stated.  The  findings  made  by  the  Examiner  in  paragraph  79 
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of  the  Initial  Decision  have  also  been  rejected  in  their  entirety  for  the 
reasons  set  forth  in  footnote  18  herein.  The  findings  of  the  Examiner 
contained  in  paragraph  53  of  the  Initial  Decision  that  Mr.  Bartlett  takes 
pride  in  the  fact  that  he  has  never  been  associated  with  a  broadcast  venture 
which  did  not  make  money  has  also  been  rejected  for  the  reason  that  it  is 
immaterial  and  for  the  further  reason  that  it  is  contrary  to  the  record 
which  shows  that  Mr.  Bartlett  has  been  associated  with  California  Inland 
in  executive  and  ownership  capacities  since  station  KRFM  was  first 
constructed — which  station,  the  record  shows,  has  never  operated  at  a 
profit  and  is  still  operating  at  an  annual  deficit  of  approximately  $20, 000. 
Based  upon  our  appraisal  of  the  record  herein,  the  remaining  findings 
contained  in  paragraphs  57  through  63  of  the  Initial  Decision  are  in  sub¬ 
stance  reflected  in  paragraphs  62  through  68  herein,  but  the  findings  have 
been  modified  to  eliminate  the  extensive  testimony  quoted  in  the  Initial 
Decision,  and  to  more  fully  reflect  the  record. 

35.  To  summarize  briefly  the  differences  in  commercial  policies 
here  considered,  KFRE  in  the  sale  of  station  break  commercial  spot  an¬ 
nouncements,  which  are  primarily  involved,  makes  a  substantial  rate 
differential  between  local  and  national  advertisers  and  has  developed  a 
compromise  arrangement  whereby  it  can  accommodate  both  types  of  ad¬ 
vertisers,  at  the  particular  time  desired  by  each,  provided  the  local  ad¬ 
vertiser  is  agreeable  to  having  his  announcement  reduced  to  8  seconds. 

To  afford  the  local  advertiser  this  opportunity,  KFRE  does  not  accept  30 
second  national  spot  announcements.  KARM  has  worked  out  no  such  com¬ 
promise  policy,  apparently  accepting  advertisers  in  the  order  of  their  offer 
of  advertising.  The  record  does  not  disclose  what  rate  difference,  if  any, 
KARM  maintains  between  national  and  local  advertisers.  At  page  1489  of 

the  record  it  is  stated  that  it  does  have  a  local  rate  card  and  a  national 

21/ 

rate  card,  but  the  national  rate  card  only  was  placed  in  evidence. — '  The 

21/  This  rate  card  was  introduced  only  to  show  that  for  four  years  prior 
to  the  hearing,  on  its  national  rate  card  KARM  had  shown  that  it  was  a 
CBS  network  affiliate  whereas  in  fact  this  was  not  true.  No  basic  findings 
have  been  made  on  this  point  as  the  record  further  reflects  that  in  1943 
KARM  had  1, 000  such  cards  printed  and  is  still  using  them.  It  is  therefore 
believed  that  in  view  of  their  limited  use,  this  evidence  is  of  no  materiality. 
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remaining  difference  in  commercial  policies  involved  is  that  KFRE  and 
KARM  both  follow  a  policy  of  permitting  no  more  than  three  commercial 
spot-announcements  in  any  14  1/2  minute  period  to  which  policy  KARM 
makes  no  exceptions,  whereas  KFRE  has  a  maximum  of  several  particular 
14  1/2  minute  periods  during  the  fall  season  in  which  this  policy  is  not 
4277  adhered  to  and  of  which  fact  it  has  fully  advised  the  Commission  in 

all  applications  filed. 

36.  On  the  basis  of  the  above  differences  in  commercial  policies 
the  Examiner  concluded  that  "the  two  applicants  have  policies  and  practices 
in  the  operations  of  their  AM  stations  which  indicate  a  substantial  difference 
in  their  respective  understandings  as  to  what  has  been  and  is  required  of 
them  as  a  licensee  of  radio  facilities  and  what  will  be  expected  and  required 
of  them  as  a  licensee  of  television  facilities.  That  KFRE  has  construed 
its  obligation  as  a  licensee  to  discriminate  against  the  local  Fresno  mer¬ 
chant  in  favor  of  the  national  advertiser  who  was  willing  to  pay  for  the 
coverage  of  the  station  and  has  construed  its  obligation  to  require  it  to 
accommodate  as  many  advertisers  as  possible  even  though  this  accommo¬ 
dation  has  often  resulted  in  the  interruption  of  15  minute  program  segments 
to  permit  the  broadcasting  of  four,  five,  six,  seven  and  sometimes  eight 
spot  announcements,  plus  the  station  break,  to  the  substantial  destruction 
of  the  entertainment  value  of  the  programming.  It  is  possible  that  this 
excessive  commercialization  which  normally  occurs  in  the  morning  in  the 
7:15  to  7:30  and  occasionally  in  the  8:15  to  8:30  time  segments  may  explain 
why  the  vice-president  of  the  Farm  Bureau  Federation,  after  listening  to 
the  KFRE  farm  programs,  some  of  which  are  sponsored  by  the  Bureau, 
turns  the  dial  of  his  radio  to  the  KARM  frequency.  A  further  conclusion 
is  that  Mr.  Bartlett  and  California  Inland  when  confronted  with  the  alterna¬ 
tive  of  more  profits  for  California  Inland  or  better  programming  for  the 
public  audience  in  the  future  will  continue  to  decide  in  favor  of  more  profits 

kas  they  have  in  the  past. " 

37.  These  conclusions  of  the  Examiner  must  be  rejected.  It  should 
observed  as  a  preliminary  matter  that  the  Commission  has  certain 
&  es  in  appraising  program  performance  of  its  licensees.  Thus,  in  the 
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consideration  of  applications  for  renewal  of  license  it  requires  not  only 
complete  program  analyses  based  upon  a  composite  week,  but  also  that 
the  station  submit  its  program  logs  for  the  specified  dates  in  order  that 
the  accuracy  of  the  analyses  submitted  may  be  verified. 

38.  In  this  proceeding  each  applicant,  presumably  upon  the  basis  of 
its  examination  of  the  Commissions  files  as  to  the  past  record  of  its  op¬ 
ponent,  determined  that  from  the  standpoint  of  time  devoted  to  commercial 
programs,  there  was  no  basis  for  preference  between  the  two  applicants. 
This  follows  from  the  fact  of  the  stipulation  entered  into.  We  are  here 
again  confronted  with  matters  under  the  complete  control  of  the  applicants 
in  which,  on  the  basis  of  the  considered  judgment  of  each,  KFRE  has  de¬ 
termined  to  effect  a  compromise  as  to  the  division  of  available  commercial 
time  between  national  and  local  advertisers  whereas  KARM  has  elected  to 
make  time  available  apparently  on  a  chronology  of  offer  basis.  We  do  not 
believe  that  either  can  be  said  to  have  failed  to  operate  in  the  public  interest 
because  of  the  election  made.  A  similar  observation  may  be  made  with 
respect  to  the  divergence  in  policies  as  to  the  number  of  commercial  spot 
4278  announcements  within  a  specified  period.  Each  applicant  has  pre¬ 

viously  sought  renewals  of  its  station  license  from  the  Commission.  The 
record  shows  that  KFRE  did  set  forth  its  general  policy  and  permissable 
variation  therefrom  in  these  applications.  Further  the  parties  stipulated 
that  each  had  fulfilled  its  promises  to  the  Commission.  There  is  no  evi¬ 
dence  that  either  has  violated  its  policies  as  set  forth  to  the  Commission, 
and  no  evidence  that  either  has  engaged  in  excessive  commercialization. 
Where  we  have  evidence  of  violation  of  expressed  policy  or  evidence  showing 
excessive  frequency  of  spot  announcements  in  certain  intervals,  it  generally 
will  be  considered  to  reflect  adversely  on  an  applicant.  WKRC-TV,  etal. , 
10  RR  225,  Tampa  Times  Company,  et  al, ,  10  RR  77.  The  only  evidence 
indicating  that  under  KFRE’s  expressed  policy  more  than  three  announce¬ 
ments,  with  as  many  as  four  back-to-back,  have  been  broadcast,  is  the 
testimony  of  Mr.  Bartlett  that  such  may  have  occurred  in  the  fall  of  1950. 

If  such  did  occur,  there  is  no  evidence  indicating  the  individual  or  total 
length  of  the  announcements ;  or  whether  the  particular  programs  on  which 
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remaining  difference  in  commercial  policies  involved  is  that  KFRE  and 
KARM  both  follow  a  policy  of  permitting  no  more  than  three  commercial 
spot-announcements  in  any  14  1/2  minute  period  to  which  policy  KARM 
makes  no  exceptions,  whereas  KFRE  has  a  maximum  of  several  particular 
14  1/2  minute  periods  during  the  fall  season  in  which  this  policy  is  not 
4277  adhered  to  and  of  which  fact  it  has  fully  advised  the  Commission  in 

all  applications  filed. 

36.  On  the  basis  of  the  above  differences  in  commercial  policies 

the  Examiner  concluded  that  Ttthe  two  applicants  have  policies  and  practices 
in  the  operations  of  their  AM  stations  which  indicate  a  substantial  difference 
in  their  respective  understandings  as  to  what  has  been  and  is  required  of 
them  as  a  licensee  of  radio  facilities  and  what  will  be  expected  and  required 
of  them  as  a  licensee  of  television  facilities.  That  KFRE  has  construed 
its  obligation  as  a  licensee  to  discriminate  against  the  local  Fresno  mer¬ 
chant  in  favor  of  the  national  advertiser  who  was  willing  to  pay  for  the 
coverage  of  the  station  and  has  construed  its  obligation  to  require  it  to 
accommodate  as  many  advertisers  as  possible  even  though  this  accommo¬ 
dation  has  often  resulted  in  the  interruption  of  15  minute  program  segments 
to  permit  the  broadcasting  of  four,  five,  six,  seven  and  sometimes  eight 
spot  announcements,  plus  the  station  break,  to  the  substantial  destruction 
of  the  entertainment  value  of  the  programming.  It  is  possible  that  this 
excessive  commercialization  which  normally  occurs  in  the  morning  in  the 
7:15  to  7:30  and  occasionally  in  the  8:15  to  8:30  time  segments  may  explain 
why  the  vice-president  of  the  Farm  Bureau  Federation,  after  listening  to 
the  KFRE  farm  programs,  some  of  which  are  sponsored  by  the  Bureau, 
turns  the  dial  of  his  radio  to  the  KARM  frequency.  A  further  conclusion 
is  that  Mr.  Bartlett  and  California  Inland  when  confronted  with  the  alterna¬ 
tive  of  more  profits  for  California  Inland  or  better  programming  for  the 
public  audience  in  the  future  will  continue  to  decide  in  favor  of  more  profits 
as  they  have  in  the  past. " 

37.  These  conclusions  of  the  Examiner  must  be  rejected.  It  should 
be  observed  as  a  preliminary  matter  that  the  Commission  has  certain 
guides  in  appraising  program  performance  of  its  licensees.  Thus,  in  the 
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consideration  of  applications  for  renewal  of  license  it  requires  not  only 
complete  program  analyses  based  upon  a  composite  week,  but  also  that 
the  station  submit  its  program  logs  for  the  specified  dates  in  order  that 
the  accuracy  of  the  analyses  submitted  may  be  verified. 

38.  In  this  proceeding  each  applicant,  presumably  upon  the  basis  of 
its  examination  of  the  Commission’s  files  as  to  the  past  record  of  its  op¬ 
ponent,  determined  that  from  the  standpoint  of  time  devoted  to  commercial 
programs,  there  was  no  basis  for  preference  between  the  two  applicants. 
This  follows  from  the  fact  of  the  stipulation  entered  into.  We  are  here 
again  confronted  with  matters  under  the  complete  control  of  the  applicants 
in  which,  on  the  basis  of  the  considered  judgment  of  each,  KFRE  has  de¬ 
termined  to  effect  a  compromise  as  to  the  division  of  available  commercial 
time  between  national  and  local  advertisers  whereas  KARM  has  elected  to 
make  time  available  apparently  on  a  chronology  of  offer  basis.  We  do  not 
believe  that  either  can  be  said  to  have  failed  to  operate  in  the  public  interest 
because  of  the  election  made.  A  similar  observation  may  be  made  with 
respect  to  the  divergence  in  policies  as  to  the  number  of  commercial  spot 
announcements  within  a  specified  period.  Each  applicant  has  pre¬ 
viously  sought  renewals  of  its  station  license  from  the  Commission.  The 
record  shows  that  KFRE  did  set  forth  its  general  policy  and  permissable 
variation  therefrom  in  these  applications.  Further  the  parties  stipulated 
that  each  had  fulfilled  its  promises  to  the  Commission.  There  is  no  evi¬ 
dence  that  either  has  violated  its  policies  as  set  forth  to  the  Commission, 
and  no  evidence  that  either  has  engaged  in  excessive  commercialization. 
Where  we  have  evidence  of  violation  of  expressed  policy  or  evidence  showing 
excessive  frequency  of  spot  announcements  in  certain  intervals,  it  generally 
will  be  considered  to  reflect  adversely  on  an  applicant.  WKRC-TV,  etal. , 
10  RR  225,  Tampa  Times  Company,  et  al. ,  10  RR  77.  The  only  evidence 
indicating  that  under  KFRE’s  expressed  policy  more  than  three  announce¬ 
ments,  with  as  many  as  four  back-to-back,  have  been  broadcast,  is  the 
testimony  of  Mr.  Bartlett  that  such  may  have  occurred  in  the  fall  of  1950. 

If  such  did  occur,  there  is  no  evidence  indicating  the  individual  or  total 
length  of  the  announcements ;  or  whether  the  particular  programs  on  which 
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they  were  broadcast  were  of  a  type  as  to  which  KFRE  reasonably  believed 

22/ 

variance  from  its  general  policy  was  warranted.  — '  Upon  this  record, 
the  Commission  can  make  no  adverse  judgment  in  this  particular  against 
KFRE.  Nor  can  we  conclude  in  the  light  of  the  other  evidence,  that  the 
one  isolated  instance  in  which  KFRE  substituted  a  national  sponsor  for  a 
local  sponsor  on  a  news  program  establishes  a  pattern  of  discrimination 
against  local  advertisers. 

39.  There  is  no  evidence  of  record  supporting  the  further  conclusion 
of  the  Examiner — perhaps  more  aptly  characterized  as  an  inference— that 
"California  Inland  when  confronted  with  the  alternative  of  more  profits  for 
California  Inland  or  better  programming  for  the  public  audience  in  the 
future  will  continue  to  decide  in  favor  of  more  profits  as  they  have  in  the 
past. "  No  evidence  from  which  such  an  inference  could  be  drawn  was 
introduced  by  either  party;  indeed  they  stipulated  that  from  the  standpoint 
of  time  devoted  to  commercial  programs  in  their  past  operations  there 
was  no  basis  for  preference  between  them.  Such  evidence  as  is  in  the 
record  does  not  support  the  Examiner;  there  is  evidence  showing  that 
KFRE  has  devoted  substantial  segments  of  its  broadcast  time  without 
charge  to  civic,  charitable,  educational,  health,  governmental  and  other 
organizations  for  the  broadcast  of  both  programs  and  non- commercial 
announcements;  as  has  KARM.  There  is  evidence  that  the  principals  of 
KFRE  have  freely  given  of  their  personal  time  and  services  to  a  large 
number  of  such  organizations.  There  is  evidence  that  KFRE  has  made 
available  to  such  organizations  without  charge  the  services  of  its  staff 
members.  There  is  evidence  that  KFRE  has  actively  participated  in  edu¬ 
cational  television  activities  in  Fresno  looking  toward  development  of  an 
educational  television  station  and  has  offered  without  charge  a  transmitter 


22/  It  is  to  be  noted  that  KARM  asserts  (in  the  area  of  proposed  pro¬ 
gramming)  that  variance  from  its  general  policy  as  to  the  length  of  com¬ 
mercial  spot  announcements  is  warranted  on  its  proposed  womenTs  pro¬ 
grams  featuring  planning  and  actual  preparation  of  meals  and  specific 
dishes,  and  that  the  broadcast  of  three  and  possibly  four  announcements 
back-to-back  on  certain  of  its  proposed  television  programs  is  warranted 
— see  paragraph  68  supra. 


site  for  such  station  and  the  services  of  its  technical  employees  in  con- 
4279  structing  such  station.  There  is  evidence  that  KFRE  has  developed 

an  FM  programming  format  designed  to  serve  that  segment  of  the  popula¬ 
tion  particularly  interested  in  music  and  cultural  programs  and  has  con¬ 
tinued  to  provide  this  service  without  regard  to  the  substantial  pecuniary 
losses  suffered  in  this  operation. 

Other  Matters 

40.  One  further  matter  contained  in  the  Initial  Decision  deserves 
attention  here.  In  paragraph  15  of  his  conclusions,  the  Examiner  stated 
that  he  had  considered  the  implications  in  the  record  that  the  application 
filed  November  2,  1944,  by  KFRE  requesting  a  construction  permit  for 
1060  kc  may  have  been  filed  for  the  purpose  of  retarding  action  on  the 
KARM  application  for  1030  kc;  also  the  fact  that  the  KFRE  amendment  for 
970  kc  filed  June  22,  1946,  may  have  been  filed  to  retard  action  on  the 
application  of  KTKC  requesting  940  kc.  He  concluded,  however,  that 
there  is  nothing  in  the  record  to  support  the  conclusion  that  the  KFRE 
applications  for  1060  kc  or  970  kc  were  not  filed  for  the  purpose  of  im¬ 
proving  the  facilities  of  the  station  and  in  good  faith.  We  are  in  agreement 
with  the  conclusion  reached;  moreover,  we  find  no  "implications”  in  the 
record  that  the  KFRE  applications  may  have  been  filed  for  the  purpose  of 
retarding  action  on  the  other  applications.  As  set  forth  in  paragraphs 
51  and  27,  supra,  KARM  did  not  have  pending  before  the  Commission  an 
application  for  operation  on  the  frequency  1030  kc  at  the  time  of  filing  of 
the  KFRE  application  for  operation  on  the  frequency  1060.  It  was  the  sub¬ 
sequently  filed  application  of  KARM  which  placed  the  parties  in  conflict. 
Further,  the  application  for  change  of  facilities  of  station  KROY  to  permit 
operation  on  1060  kc  with  which  the  KFRE  application  was  in  conflict  was 
filed  subsequent  to  the  KFRE  application  as  set  forth  in  paragraphs  51  and 
27,  and  it  was  only  20  days  after  filing  of  the  KROY  application  that  Mrs. 
Harm,  Mr.  Coombs,  and  Mr.  Frasher  entered  into  a  contract  to  purchase 
that  station  which  contract  was  subsequently  consummated.  Thereafter 
the  KFRE  application  was  amended  eliminating  the  conflict  with  the  appli¬ 
cations  of  KARM  and  KROY,  but  bringing  it  into  conflict  with  the  application 
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of  KTKC  to  change  location  which  conflict  the  parties  subsequently  resolved 
apparently  to  their  mutual  satisfaction.  (See  paragraph  28  herein.)  Under 
this  situation  no  implications  are  evident  to  us  in  this  record  that  the  said 
KFRE  applications  may  have  been  filed  for  the  purpose  of  retarding  action 
on  other  applications. 

41.  We  conclude  that  each  applicant  has  established  on  the  record 
that  it  will  be  able  to  construct  and  operate  its  proposed  station  from  the 
funds  allocated  for  this  purpose  and  that  each  has  allocated  adequate  funds 
to  effectuate  its  staffing,  management,  programming  and  other  operational 
proposals. 

42.  KFRE  asserts  as  a  point  of  superiority  greater  television  train¬ 
ing,  experience,  and  knowledge  of  its  stockholders,  directors,  officers 
and  identifiable  proposed  staff  members.  We  see  no  valid  and  significant 
difference  in  this  area.  The  principals  and  employees  of  KFRE  have  had 
the  experience  and  training  acquired  through  its  closed  circuit  television 
operations,  and  Keith  L.  Mealy  has  received  extensive  additional  training 
in  the  installation  of  a  television  station.  Both  Mr.  and  Mrs.  Bartlett 
have  visited  a  number  of  television  stations,  to  study  their  operation. 

Helen  Johnson  of  KFRE  also  visited  a  number  of  stations  for  this  purpose. 

4280  Mr.  Coombs  of  KARM  visited  five  stations  to  study  their  operation. 

The  record  shows  that  the  principals  of  both  applicants  investigated  similar 
phases  of  station  operation  on  their  visits  to  various  stations  and  it  would 
be  unreasonable  to  assume  that  there  is  enough  variance  in  the  operations 
of  stations  generally,  or  in  the  limited  kind  of  experience  to  be  gained 
from  visits  to  them,  to  award  a  preference  to  KFRE  because  of  the  greater 
number  of  stations  visited.  Nor  do  we  believe  that  the  experience  gained 
by  the  principals  of  KFRE  in  its  closed  circuit  television  operation  is 
experience  of  such  significance  as  to  justify  comparative  emphasis.  This 
experience  was  limited  in  nature,  being  confined  primarily  to  technical 
phases  of  operation  and  public  demonstrations.  At  best,  its  only  value 
could  be  the  acquisition  of  some  knowledge  of  the  operation  of  television 
equipment.  This  factor  has  previously  been  dealt  with  in  relation  to  the 
KFRE  staff  members. 
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43.  In  the  area  of  past  broadcast  experience  there  appears  to  be  no 
significant  difference  between  the  applicants.  The  principals  of  each  have 
had  extensive  experience  both  in  AM  and  FM  operations  in  the  particular 
area  here  involved.  In  addition  both  Mr.  Bartlett  of  KFRE  and  Mr.  Coombs 
of  KARM  had  extensive  broadcast  experience  prior  to  entering  the  broad¬ 
cast  field  in  Fresno  in  1941. 

SUMMATION 

44.  We  now  come  to  our  final  evaluation  of  the  applicants.  We  have 
here  two  applicants  with  long  records  in  the  broadcast  field,  both  of  whom 
have  chosen  to  place  such  records  before  the  Commission  for  review  in 
this  proceeding  except  as  to  those  matters — set  forth  in  paragraph  2  of 
our  conclusions — on  which  the  parties  stipulated  they  both  had  equally 
meritorious  records.  Throughout  the  entire  record  one  major  difference 
between  the  parties  has  woven  itself  as  an  almost  continuous  thread.  This 
major  difference  lies  in  the  field  of  sensitivity  to  the  needs  of  the  area. 

Here  a  disparity  is  shown  between  the  parties  with  respect  to  their  efforts 
to  remain  constantly  aware  of  these  needs  and  the  steps  they  have  taken  to 
serve  them  through  their  respective  stations.  The  principals  of  KFRE 
have  actively  participated  in  a  great  number  of  the  civic  activities  of  the 
community.  They  have  been  particularly  active  in  educational  fields, 
from  both  a  broadcast  and  non-broadcast  standpoint  and  have  worked  with 
and  encouraged  the  production  of  educational  programs  by  the  dominant 
educational  institution  of  the  area.  They  have  maintained  this  same  close 
contact  with  agricultural  activities  in  a  community  in  which  agriculture  is 
the  dominant  industry;  the  results  of  these  efforts  have  been  reflected  in 
the  superior  agricultural  programming  of  station  KFRE.  Through  this 
awareness  of  community  needs  it  has  developed  a  programming  format  of 
its  station  KRFM  which  provides  a  service  unavailable  from  any  other 
source  insofar  as  the  record  of  this  proceeding  discloses.  While  KARM 
has  a  meritorious  record  in  its  cooperation  with  local  educational  and 
other  organizations  and  has  devoted  equally  substantial  broadcast  time  to 
them,  it  shows  no  such  record  of  active  cooperation  with  them  and  aware¬ 
ness  of  their  needs.  KFRE’s  superiority  in  these  considerable  areas  of 
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past  performance,  together  with  the  noted  superiority  of  KFRE  in  integra¬ 
tion  of  ownership  and  management,  and  the  more  active  participation  of 
its  principals  in  community  affairs,  give  greater  assurance  to  the  Commis¬ 
sion  that  the  aforesaid  sensitivity  to  and  awareness  of  the  local  needs  of 
the  area  will  be  reflected  in  its  proposed  television  operation.  It  follows 
that  KFRE  has  sustained  its  points  of  reliance  in  the  factors  of  integration 
of  ownership  with  management,  in  the  factor  of  participation  by  its  prin¬ 
cipals  in  local  organizations  and  that  both  these  factors  and  its  record 
of  past  performance  do  give  greater  assurance  of  effectuation  of  its  pro¬ 
posals  and  the  rendering  of  a  service  more  sensitive  and  responsive  to 
the  needs,  interests  and  desires  of  the  persons  to  be  served;  further  that 
KFRE  has  sustained  its  point  of  reliance  as  to  superiority  in  knowledge  of 
the  broadcast  needs  and  interests  of  the  area  to  be  served.  We  conclude 
that  it  has  not  established  its  other  points  of  reliance;  but  this  is  not  deci¬ 
sive  in  the  circumstances  before  us. 

45.  The  points  of  reliance  of  KARM  were  more  limited  than  those  of 
KFRE.  It  did  establish  that  it  was  responsible  for  the  establishment  of  a 
split- wire  news  service  in  Fresno  and  that  it  did  assist  in  securing  more 
accurate  and  complete  weather  reporting  service.  However,  while  indi¬ 
cating  KARMTs  desire  to  serve  the  community,  these  two  events  occurred 
a  number  of  years  prior  to  the  hearing  and  no  showing  was  made  of  other 
comparable  efforts  (or  even  that  KARM  had  fully  availed  itself  in  its  station 
programming  of  the  additional  weather  reporting  service  which  the  Weather 
Bureau  did  make  available) .  KARM  and  the  other  stations  in  the  area  all 
utilize  the  split- wire  news  service  in  their  programming.  Thus,  while 
KARM  has  established  to  the  extent  stated  its  point  of  reliance  as  to 
"pioneering’"  agencies  and  programs  in  Fresno  to  provide  needed  public 
services,  we  cannot  conclude  that  the  matter  is  of  such  import  as  to  be 
given  considerable  weight  in  this  comparison.  The  other  KARM  points  of 
superiority  alleged,  we  have  seen,  it  has  not  sustained. 

46.  In  view  of  the  foregoing  considerations  we  conclude  that  KFRE 
is  to  be  preferred  over  KARM. 

47.  Accordingly,  IT  IS  ORDERED,  This  11th  day  of  January,  1956, 
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that  the  application  of  California  Inland  Broadcasting  Company  for  a  permit 
to  construct  a  new  commercial  television  station  at  Fresno,  California, 
on  Channel  12  IS  GRANTED,  subject  to  the  condition  that  its  antenna  struc¬ 
ture  will  be  painted  and  lighted  in  accordance  with  Part  17  of  the  Commis¬ 
sion’s  Rules;  and  that  the  application  of  HARM,  The  George  Harm  Station 
for  the  use  of  the  same  channel  assigned  to  Fresno,  California,  IS  DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION* 

/s/  Wm.  P.  Massing 
Wm.  P.  Massing 
Acting  Secretary 

(SEAL) 

Released:  January  12,  1956 
Attachment:  Appendix  A 

*  See  attached  Dissenting  Statement  of  Commissioners  Hyde  and 
Bartley. 

See  attached  Concurring  Opinion  of  Commissioner  Lee. 


4282  APPENDIX  A 

Before  the 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 

In  re  Applications  of  ) 

CALIFORNIA  INLAND  BROADCASTING  COMPANY)  DOCKET  NO.  9050 
Fresno,  California  )  File  No.  BPCT-413 


KARM,  THE  GEORGE  HARM  STATION 
Fresno,  California 

For  Construction  Permits  for  New 
Television  Stations 


)  DOCKET  NO.  10650 
)  File  No.  BPCT-1061 


Appearances 


W.  Theodore  Pierson  and  Robert  E.  Hodson  on  behalf  of  California 
Inland  Broadcasting  Company;  D.  M.  Patrick  and  Karl  A.  Smith  on  behalf 
of  KARM,  The  George  Harm  Station;  and  David  I.  Kraushaar  on  behalf  of 
the  Chief,  Broadcast  Bureau  of  the  Federal  Communications  Commission. 
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SECOND  ORDER  CONTROLLING  CONDUCT  OF 

HEARING 

(November  5,  1953) 

1.  Further  hearing  on  the  above- entitled  applications,  pursuant  to 
the  provisions  of  Section  1.841  of  the  Commissions  Rules  and  Regulations, 
was  held  in  the  Offices  of  the  Commission  on  November  2  and  4,  1953.  A 
prior  conference  was  held  September  28,  1953,  and  the  action  taken  at 
that  time  was  reflected  in  the  First  Order  Controlling  Conduct  of  Hearing 
dated  October  9,  1953. 

2.  The  applicants  agree  that  neither  applicant  in  this  proceeding  is 
entitled  to  any  preference  over  the  other  as  a  result  of: 

a.  The  quantity  of  the  television  service  proposed,  i.e. ,  the 

number  of  hours  the  proposed  television  station  will  be  on  the  air. 

? 

b.  The  division  between  commercial  and  sustaining  time  in 
the  proposed  program  service. 

c.  The  division  between  the  percentages  of  time  proposed  to 
be  devoted  to  network,  recorded  and  live  programming. 

d.  The  number  of  commercial  and  non- commercial  spot 
announcements  proposed. 

e.  The  difference  between  the  various  program  types  in  the 
proposed  television  service. 

f.  The  coverage  of  the  proposed  television  stations. 

g.  The  proposals  made  in  other  application  proceedings 
compared  with  actual  performance  under  the  authorizations  granted. 

h.  The  division  between  commercial  and  sustaining  programs 

» 

and  the  percentage  of  time  devoted  to  network,  recorded,  and  local  live 
programming  in  past  and  present  radio  operations. 

i.  The  geographical  juxtaposition  of  the  proposed  television 
studios  of  each  to  the  retail  district,  the  center  of  population  and  trans¬ 
portation  and  parking  areas  give  neither  party  a  preference  so  far  as  the 
comparative  ease  with  which  the  public  can  reach  the  studios  is  concerned. 

3.  The  points  of  reliance  of  California  Inland  Broadcasting  Company, 
hereinafter  sometimes  referred  to  as  California  Inland,  are  as  follows: 


263 


a.  The  superior  background,  performance,  and  experience 
and  the  more  widespread  and  varied  interests  of  California  Inland,  its 
officers,  directors,  stockholders,  and  employees,  in  the  fields  and  affairs 
that  concern  the  capacity  to  render  a  television  service  to  the  public,  and 
the  greater  integration  of  those  stockholders  into  the  ownership  and  man¬ 
agement  of  California  Inland,  provides  greater  assurance  that  California 
Inland  will  be  able  to  perform  its  proposals  and  that  it  will  render  a  tele¬ 
vision  service  that  will  be  more  sensitive  and  responsive  to  the  needs, 
interests,  and  desires  of  the  persons  to  be  served.  This  claim  of  superi¬ 
ority  is  based  upon  the  following  ultimate  facts: 

(1)  The  controlling  stockholder  of  California  Inland  devotes, 
and  will  devote,  all  of  his  time  to  the  business  of  that  company  and 
has  no  other  business  interests,  whereas  both  of  the  controlling 
stockholders  of  KARM  have  other  business  interests  and  one  of  such 
stockholders  is  further  confined  to  limited  activity  by  ill  health. 

(2)  The  controlling  stockholder  of  California  Inland  has  been 
active  as  a  leader,  not  only  in  business  and  service  organizations, 
but  in  charitable,  governmental,  health,  youth,  and  educational 
activities  of  the  community.  The  other  stockholders,  directors, 
officers,  and  members  of  its  staff  to  be  associated  with  television 
are  likewise  actively  engaged  in  the  educational,  agricultural,  chari¬ 
table,  governmental,  youth,  service,  health,  religious,  and  cultural 
affairs  of  the  community.  On  the  other  hand,  one  of  the  50%  stock- 

4284  holders  of  KARM  is  prohibited  by  ill  health  from  actively  engaging 

in  community  activities  and  the  other  50%  stockholder  has  confined 
his  community  activities  to  business  and  service  organizations. 

(3)  California  Inland  is  superior  in  terms  of  demonstrated 
capacity  to  initiate,  develop,  and  promote  the  quality  and  quantity 
of  the  broadcast  services  it  has  supplied  and  proposes  to  supply  to 
the  residents  of  Fresno  and  the  San  Joaquin  Valley  by  reason  of: 

(a)  Its  superior  development  of  the  technical  facilities, 
operating  staff,  program  resources,  economic  support,  and 
promotion  of  its  present  AM  and  FM  and  proposed  TV  services. 


(b)  The  superior  public  acceptance  of  its  broadcast 
operations. 

(c)  Its  more  extensive  efforts,  initiative,  and  accomplish¬ 
ments  in  promoting  and  encouraging  the  early  development  of 
commercial  and  educational  television  service  in  the  area. 

(d)  Its  more  extensive  efforts  to  acquire  and  disseminate 
knowledge  and  information  with  respect  to  the  television  art 
and  industry. 

(e)  The  superior  television  training,  experience,  and 
knowledge  of  its  stockholders,  directors,  officers,  and  identi¬ 
fiable  staff  members. 

(f )  The  more  comprehensive  and  detailed  nature  of  its 
proposed  operating  policies  and  practices. 

(g)  The  more  definite  and  certain  arrangements  to  pro¬ 
cure  the  television  programs  or  the  material  therefor  that  it 
proposes  to  broadcast. 

(h)  The  greater  effectiveness  of  its  efforts  in  community 
interests  and  affairs. 

(i)  The  superior  nature  of  its  planning  for  the  rendition 
of  a  television  service  to  the  area. 

(j )  Its  better  acquaintance  with  the  broadcast  needs  and 
interests  of  the  area  to  be  served  by  virtue  of  its  wider  radio 
broadcast  coverage. 

b.  The  proposed  operation  of  California  Inland  is  superior 
to  that  proposed  by  KARM  because: 

(1)  The  studios  proposed  by  California  Inland  are  superior 
in  terms  of  access,  location,  layout,  and  the  dimensional  character¬ 
istics  that  significantly  affect  program  production. 

(2)  Its  stockholders,  directors,  officers,  and  selected  staff 
members  have  greater  training  and  experience  in  television  operations. 

(3)  It  has  effected  more  complete  and  certain  arrangements 
for  the  superior  performance  of  the  service  it  proposes  to  render. 

(4)  The  quality  of  the  program  performance  of  California 
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Inland  will  be  superior  to  that  of  KARM  in  view  of  the  more  adequate 
equipment  and  personnel  directly  involved  in  program  production 
and  the  more  competent  proposals  for  use  of  staff  andequipment  in 
connection  with  program  performance. 

c.  KARM  is  not  financially  qualified  to  construct  and  operate 
the  television  station  proposed  by  it  for  the  following  reasons: 

(1)  The  availability  of  the  funds  it  estimates  will  be  required 
by  it  to  construct  and  operate  the  proposed  station  is  uncertain  and 
conjectural  because: 

(a)  The  funds  it  proposes  to  obtain  through  bank  credit 
have  not  been  established  as  available  by  a  binding,  uncondi¬ 
tional,  and  definite  agreement  with  the  proposed  lending  bank. 

(b)  The  revenues  it  will  obtain  from  operations  are  of 
necessity  related  to  the  type  of  program  operations  it  will  be 
able  to  conduct  and  it  has  made  no  definite  arrangements  to 
procure  a  substantial  part  of  the  programming  that  would  be 
the  achievement  of  the  revenues  it  estimates. 

(c)  Its  conduct  in  preparing  and  prosecuting  its  pending 
application  demonstrates  careless  and  inadequate  financial 
planning  and  proposals. 

4286  (2)  The  funds  it  estimates  will  be  required  to  operate  its 

business  as  proposed  will  be  insufficient  to  properly  finance  its 
proposed  radio  and  television  operations  in  view  of: 

(a)  The  operating  losses  it  is  now  suffering  from  its 
present  business  activities. 

(b)  Inadequate  provision  for  working  capital  to  finance 
its  total  business  operations  should  television  be  included. 

4.  The  points  of  reliance  of  KARM,  The  George  Harm  Station, 
hereinafter  sometimes  referred  to  as  KARM,  are  as  follows: 

a.  The  background  and  experience  of  KARM  having  a  bearing 
on  its  ability  to  own  and  operate  the  proposed  television  station  are  superior 
to  those  of  KFRE  in  that: 

(1)  KARM  consistently  has  made  greater  efforts  with  greater 
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effectiveness  to  promote  community  and  regional  interests  and 
affairs  than  has  KFRE  and  has  pioneered  the  establishment  of 
agencies  and  programs  in  Fresno  to  provide  needed  public  services. 

(2)  KARM  consistently  has  devoted  a  substantial  portion  of 
its  operating  time  to  the  broadcast  of  public  service  activities  and 
matters  both  during  the  period  when  it  was  an  affiliate  of  the  Columbia 
Broadcasting  System  prior  to  1949  and  since  that  time  when  it  has 
been  affiliated  with  the  American  Broadcasting  Company,  while  the 
public  service  and  promotional  activities  of  KFRE,  to  a  large  extent, 
have  been  carried  on  since  commencement  of  the  affiliation  of  that 
station  with  the  Columbia  Broadcasting  System  in  1949,  and  particu¬ 
larly  since  the  ending  of  the  so-called  "television  freeze.  " 

(3)  A  large  amount  of  the  promotional  television  activities 
carried  on  by  KFRE  during  the  approximate  past  two  years  have  not 
been  designed  to  result  in  any  benefit  to  the  general  public  of  the 
Fresno  area  but  primarily  to  advantage  the  competitive  position  of 
KFRE,  whereas  KARM  has  refrained  from  such  activities  to  the 
benefit  of  the  general  public. 

b.  The  proposals  of  KARM  with  respect  to  the  management 
and  operation  of  the  proposed  station  are  superior  to  those  of  KFRE  in  that: 

(1)  The  proposed  television  studios  of  KARM  are  better 
designed  for  the  production  and  presentation  of  the  program  schedule 
with  respect  to  both  layout  and  dimensional  characteristics  than 
those  proposed  by  KFRE. 

(2)  The  television  operating  staff  proposed  by  KARM  is 
superior  to  that  proposed  by  KFRE  in  that: 

(a)  The  proposed  KARM  staff  insures  greater  flexibility 
of  station  operation  and  in  all  departments,  other  than  sales, 

a  greater  numerical  strength  is  indicated  to  provide  for  better 
program  production  and  insurance  against  program  disarrange¬ 
ment.  | 

(b)  The  proposed  KARM  staff  better  insures  against 

i 
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operating  failure  due  to  lack  of  manpower  on  duty  at  the  trans- 
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mitter. 

(c)  The  work  schedule  of  the  KARM  proposed  staff  is 
better  planned  and  will  permit  of  greater  efficiency  and  good 
operations  in  the  light  of  the  program  schedules  proposed. 

(3)  The  transmitting  apparatus  proposed  by  KARM  offers 
greater  assurance  against  loss  of  service  than  that  of  KFRE  in  that 
it  includes  an  auxiliary  power  supply. 

c.  The  programming  service  proposed  by  KARM  is  superior 
to  that  proposed  by  KFRE  in  that: 

(1)  The  superior  nature  of  the  proposed  operating  staff  of 
KARM  provides  greater  assurance  that  its  programming  plans  and 
policies  can  better  be  carried  out,  developed  and  expanded  to  meet 
the  needs  and  desires  of  the  residents  of  the  area  to  be  served  than 
can  those  of  KFRE. 

(3)  The  conduct  of  KFRE,  and  particularly  its  principal 
stockholder,  in  the  prosecution  of  its  television  proposal  and  promo¬ 
tional  television  activities  engaged  in,  including  newspaper  adver¬ 
tisements,  talks  before  various  local  and  regional  groups,  and  the 
purchase  of  certain  items  of  television  broadcasting  equipment,  as 
contrasted  with  the  manner  in  which  KARM  has  prosecuted  its  pending 
proposal  without  engaging  in  such  activities  gives  greater  assurance 
that  a  better  programming  service  more  designed  to  satisfy  the  needs 
of  the  public  would  be  rendered  by  KARM  than  would  be  obtained  by 
KFRE. 

5.  KARM  also  seeks  to  place  in  issue  the  financial  qualifications 
of  the  competing  applicant  and  challenges  (a)  the  availability  to  California 
Inland  of  the  funds  specified  in  its  application,  and  (b)  the  adequacy  of  the 
allocation  of  funds  to  construct  the  television  station,  maintain  the  proposed 
staff  and  present  the  programs  proposed.  A  petition  filed  September  15, 
1953,  by  KARM  to  enlarge  the  issues  to  include  the  above  had  not  been 
acted  upon  by  the  Commission  at  the  time  of  the  November  2,  4  conference. 

6.  Present  Commission  policy,  as  expressed  in  the  Evansville  Case, 


South  Central  Broadcasting  Corporation,  et  al,  Dockets  Nos.  10461,  10462, 
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10463  and  10464,  released  October  7,  1953,  (9  RR  1035),  and  the  Canton 


Case,  Brush- Moore  Newspapers,  Inc.,  et  al,  Dockets  Nos.  10272,  10273 
and  10606,  released  October  15,  1953,  (9  RR  1074),  is  that  where,  as  here, 
the  Commission  has  found  an  applicant  financially  qualified,  the  competing 
applicant  may  not  inquire  as  to  the  adequacy  of  funds  in  order  to  effectuate 
the  station  operation  and  programming  as  proposed  without  an  enlargement 
of  the  issues;  and  as  to  cases  designated  for  hearing  prior  to  October  7, 
1953,  the  Commission  would  pass  on  requests  to  enlarge  the  issues.  The 
Commission  has  not  given  to  the  Examiner  the  authority  to  receive  evidence 
which  questions  the  availability  of  funds  of  an  applicant  found  by  the  Com¬ 
mission  to  be  financially  qualified. 

7.  In  North  Shore  Broadcasting,  Inc. ,  et  al,  Dockets  Nos.  10062, 
and  10084,  decided  May  21,  1953,  (8  RR  671),  the  Commission  held  that 
it  was  error  for  the  Examiner  to  receive  evidence  offered  by  one  of  the 
parties  where  the  evidence  was  not  directed  to  an  issue  then  specified  by 
the  Commission  even  though  the  evidence  was  indispensable  to  the  proper 
resolution  of  the  case;  but  if  the  Examiner  believes  the  evidence  to  be 
necessary,  he  could  receive  it  conditioned  upon  the  filing  of  a  petition  to 
enlarge  the  issues  and  subject  to  it  being  stricken  if  the  Commission  de¬ 
clined  to  enlarge  the  issues.— ^ 

8.  Counsel  for  California  Inland  stated  that,  as  the  taking  of  testi¬ 
mony  is  scheduled  to  begin  on  November  16  and  the  Commission  has 
evidenced  a  willingness  to  place  in  issue  the  adequacy  of  funds  of  an  appli¬ 
cant,  he  would  offer  no  objection  to  any  inquiry  made  by  competing  appli¬ 
cant  concerning  the  adequacy  of  the  funds  proposed  by  California  Inland 

4289  for  the  construction  and  operation  of  its  proposed  station  but  that  he 

would  oppose  any  inquiry  concerning  the  availability  of  funds  since  there 
is  no  indication  that  Commission  policy  would  permit  such  inquiry  without 
an  amendment  of  the  issues. 


1/  A  contrary  ruling  is  stated  in  Sevier  Valley  B/casting  Co.  (KSVC), 
Docket  9654,  released  May  8,  1951  (7  RR  257). 
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9.  KARM,  having  questioned  the  adequacy  of  funds  of  the  competing 
applicant,  is  permitted  to  place  in  issue  the  adequacy  of  funds  to  construct 
the  station,  pay  the  staff,  effectuate  the  programming  and  operation  of  the 
station  proposed  by  California  Inland  subject,  however,  to  the  rejection  of 
the  evidence  on  these  issues  if  the  Commission  declines  to  permit  the  en¬ 
largement  of  the  issues. 

10.  Inquiry  by  KARM  into  the  availability  of  funds  of  California 
Inland  will  not  be  permitted  unless  the  issues  are  enlarged  to  authorize 
such  inquiry. 

11.  Each  allegation  of  superiority  of  the  applicant  and  deficiency 
of  its  adversary  is  deemed  to  be  denied  and  traversed  by  the  competing 
applicant.  Each  applicant  may  offer  testimony  to  refute  the  allegation  and 
claims  of  its  competitor  as  set  forth  in  the  points  of  reliance  in  either  its 
initial  affirmative  showing,  in  rebuttal,  or  both.  This  ruling  is  subject  to 
the  limitation  that  the  evidence  to  be  offered  must  be  directed  to  the  points 
of  reliance  and  within  the  issues  as  above  outlined. 

12.  Both  applicants  anticipate  the  necessity  of  taking  proof  by  depo¬ 
sition  and  each  applicant  anticipates  the  depositions  of  one  or  more  wit¬ 
nesses  may  be  taken  after  witnesses  have  testified  at  the  hearing  beginning 
November  16. 

13.  Exhibits  to  be  offered  by  California  Inland  Broadcasting  Company 
will  be  identified  by  the  letters  "KFRE"  and  numbered  consecutively.  Ex¬ 
hibits  to  be  offered  by  KARM,  The  George  Harm  Station  will  be  identified 
by  the  letters  "KARM”  and  numbered  consecutively.  The  exhibits  to  be 
offered  by  the  Chief  of  the  Broadcast  Bureau,  Federal  Communications 
Commission,  will  be  identified  by  the  letters  "FCC"and  numbered  consecu¬ 
tively. 

14.  Further  hearing  will  be  held  in  the  Offices  of  the  Commission, 
Washington,  D.  C. ,  beginning  at  10:00  A.M. ,  November  16,  1953. 

ORDERED  this  the  5th  day  of  November  1953. 

FEDERAL  COMMUNICATIONS  COMMISSION 
Basil  P.  Cooper,  Hearing  Examiner 

/s/  Wm.  P.  Massing 
Wm.  P.  Massing 
Acting  Secretary 
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Docket  Nos.  9050  and  10641 


Dissenting  Opinion  of  Commissioners  Hyde  and  Bartley 

We  dissent  to  the  decision  entered  in  Docket  No.  9050  and  10641,  as 
being  prejudicial  to  the  consideration  of  the  issues  in  Docket  No.  11532, 
and  legally  unsound. 

The  factual  situation  in  this  instance  is  similar  to  that  of  the  Madison 
cases  (Dockets  8959  and  10641)  and  the  reasons  we  stated  for  dissenting 
in  that  matter  apply  in  principle  in  this  proceeding. 

The  action  approved  by  the  majority  would  introduce  a  VHF  operation 
in  what  is  now  a  UHF  only  market.  Two  UHF  stations  are  now  serving  the 
market  and  a  third  is  authorized.  Only  one  VHF  operation  is  possible 
under  the  allocation  of  station  assignments.  The  one  VHF  operation  ac¬ 
cording  to  allegations  before  the  Commission  would  have  a  potential  of 
becoming  a  monopoly.  There  are  also  allegations  that  continued  licensing 
of  VHF  stations  in  such  situations  will  make  impossible  the  development 
of  a  comprehensive  competitive  television  service.  However,  any  con¬ 
sideration  of  these  questions  and  possible  corrective  measures  has  been 
assigned  to  a  different  proceeding  which  is  now  being  conducted  by  the 
Commission. 

We  are  concerned  that  the  action  in  this  and  similar  cases  in  which 
grants  are  made  in  disregard  for  the  rule- making  proceeding  and  without 
determination  of  relevant  public  interest  issues  will  not  only  prejudice 
efforts  to  improve  the  allocation  structure  but  cause  needless  hardship 
and  delay. 
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CONCURRING  OPINION  OF  COMMISSIONER  LEE 

I  have  examined  the  applications  of  KARM  and  KFRE  and  have  found 
that  the  grant  of  either  of  them  -  were  they  not  mutually  exclusive  -  would 
be  in  the  public  interest. 

The  situation  which  confronted  us  before  my  present  vote  was  that 
three  commissioners  favored  KFRE  and  two  KARM  (Chairman  McConnaughey 
and  myself) ;  the  remaining  two  commissioners  did  not  favor  any  grant  at 
this  time. 

It  is  my  personal  opinion  that  such  a  situation  provides  a  legal  grant 
to  KFRE.  However,  to  avoid  any  question  that  a  voting  impasse  has  re¬ 
sulted,  I  believe  that  it  is  more  in  the  public  interest  for  me  to  concur  in 
the  majority  opinion,  finding  that  the  KFRE  application  should  be  granted. 

The  Commission's  original  vote,  if  allowed  to  stand,  would,  in  effect 
"freeze"  the  television  situation  in  Fresno  and  the  people  of  the  area  would 
be  denied  a  service  they  have  been  waiting  for  since  1948;  and  it  would 
likewise  "freeze"  the  competing  applicants  who  have  spent  much  time  and 
money  prosecuting  this  case. 

As  in  most  of  the  remaining  comparative  cases,  both  the  competing 
applicants  can  be  expected  to  provide  a  television  service  in  the  public 
interest.  While  there  are  factors  in  this  proceeding  which  inclined  me 
toward  KARM,  the  applicants  are  so  nearly  equal  that  on  the  basis  of  the 
proposals  of  each,  I  believe  either  would  provide  a  meritorious  service 
to  the  public,  and  I  am  satisfied  to  join  the  majority. 

I  am  anxious  to  do  my  part  to  bring  this  needed  and  vital  service  to 
the  people  of  the  Fresno  area  without  great  loss  of  time.  This  latter 
factor  -  the  need  to  bring  a  vital  service  without  further  lengthy  delay  - 
appears  to  me  to  be  the  overriding  public  interest  consideration. 

As  a  Commissioner,  I  feel  that  my  first  responsibility  is  to  the 
listening  public.  I  believe  I  should  do  whatever  I  can  to  prevent  a  "freeze" 
in  Fresno,  and  therefore  I  now  vote  for  the  decision. 


BRIEF  FOR  APPELLANT 


IN  THE 

United  States  Court  of  Appeals 

For.  the  District  of  Columbia  Circuit 


No.  13,150 

KARM,  The  George  Harm  Station,  Appellant, 

v. 

Federal  Communications  Commission,  Appellee, 
California  Inland  Broadcasting  Company,  lntervenor. 

Appeal  From  a  Decision  and  Order  of  the  Federal 
Communications  Commission 


Of  Counsel: 

Hogan  &  Hartson 
Washington,  D.  C. 

William  J.  Casey 
122  E.  42d  Street 
New  York,  N.  Y. 

June  22,  1956 


D.  M.  Patrick 
Stanley  S.  Harris 
810  Colorado  Building 
Washington  5,  D.  C. 
Attorneys  for  Appellant 

United  States  Court  of  Appeals 

Oistrif*  Onl-mhia  Circuit 

flLEB  JUL3  1956 

V  eol/ 


Press  or  Byron  S.  Adams.  Washington,  D.  C. 


QUESTIONS  PRESENTED 


1.  Whether,  in  view  of  the  requirements  of  due  process 
and  rights  of  an  applicant  before  the  Federal  Communica¬ 
tions  Commission  to  a  comparative  consideration  with  its 
competitor  on  the  basis  of  a  record  compiled  at  a  hearing, 
the  Commission  committed  reversible  error:  (a)  in 
accepting  its  own  ex  parte  finding  as  establishing  the 
financial  qualifications  of  intervenor  to  construct  and 
operate  the  station  proposed  by  it;  (b)  by  refusing  to 
include  an  issue  which  would  permit  or  require  a  showing 
by  intervenor  and  appellant  concerning  their  financial 
ability  to  construct  and  operate  the  stations  proposed 
respectively  by  them;  and  (c)  by  refusing  to  permit 
appellant  to  test  the  financial  ability  of  intervenor  to 
construct  and  operate  the  station  proposed  by  it  by  the 
introduction  of  evidence,  cross  examination  of  adverse 
witnesses,  or  otherwise. 

2.  Whether,  in  the  comparative  hearing  on  the  competing 
applications  of  appellant  and  intervenor,  the  Federal 
Communications  Commission  properly  made  findings  and 
conclusions  based  on  substantial  evidence  as  to  all  relevant 
and  significant  points  of  difference  between  the  parties, 
and  properly  evaluated  the  record  and  these  points  of 
difference  in  reaching  its  decision. 

3.  Whether,  under  the  circumstances  disclosed  by  the 
record  here,  the  vote  taken  by  the  Commission  on  its  action 
of  January  11, 1956,  granting  the  application  of  intervenor 
and  denying  that  of  appellant  amounted  to  legally  valid 
action. 
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IN  THE 


United  States  Court  ot  Appeals 

Foe  the  District  of  Columbia  Circuit 


No.  13,150 


KARM,  The  George  Harm  Station,  Appellant, 


v. 

Federal  Communications  Commission,  Appellee, 
California  Inland  Broadcasting  Company,  Intervenor. 


Appeal  From  a  Decision  and  Order  of  the  Federal 
Communications  Commission 


BRIEF  FOR  APPELLANT 


JURISDICTIONAL  STATEMENT 

This  appeal  seeks  review  of  a  decision  and  order  of  the 
Federal  Communications  Commission  of  January  11,  1956 
(released  January  12)  which  denied  appellant’s  application 
for  an  authorization  to  construct  and  operate  a  commercial 
television  station  on  Channel  12  in  Fresno,  California,  and 
granted  the  competing  application  of  California  Inland 
Broadcasting  Company. 
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The  appeal  is  taken  pursuant  to  §  402(b)  of  the  Com¬ 
munications  Act.1  The  notice  of  appeal  was  filed  on 
February  1,  1956. 

STATEMENT  OF  THE  CASE 

This  case  involves  the  handling  and  disposition  of  two 
mutually  exclusive  applications  for  the  use  of  television 
Channel  12  at  Fresno,  California,  the  only  VHF  channel 
assigned  for  use  in  that  area  under  the  allocation  table 
established  by  the  Commission’s  Sixth  Report  and  Order. 

The  application  of  appellant  KARM,  The  George  Harm 
Station,  was  filed  on  June  30, 1952,  while  that  of  intervenor 
California  Inland  Broadcasting  Company  was  filed  on 
June  26,  1952.  On  August  20,  1953,  the  Commission 
designated  the  applications  for  hearing,  and  fixed  the 
issues  under  which  the  hearing  was  to  be  conducted. 
(R.  232-233.) 2  In  addition  to  finding  that  the  applications 
were  mutually  exclusive  and  therefore  called  for  a  com¬ 
parative  hearing  pursuant  to  §  309(b)  of  the  Communica¬ 
tions  Act  [48  Stat.  10S5,  as  amended,  66  Stat.  715, 
47  U.S.C.  §  309(b)],  the  Commission  made  certain  findings 
concerning  the  applicants.  It  found  California  Inland  to  be 
legally,  technically  and  financially  qualified  to  construct 
and  operate  the  station  proposed  by  it.  It  found  KARM 
to  be  legally  and  technically — but  not  financially — qualified. 
These  findings  were  made  by  the  Commission  on  an 
ex  parte  basis  after  a  study  of  the  respective  applications, 
without  participation  by  either  KARM  or  California 
Inland. 


1  Act  of  June  19,  1934,  c.  652,  $  402,  48  Stat.  1093,  as  amended,  66  Stat. 
718,  47  TT.S.C.  $  402(b). 

2  The  parties  have  agreed  that  a  system  of  pagination  will  be  used  in 
the  Joint  Appendix  which  will  indicate  the  actual  record  citations.  Accord¬ 
ingly,  only  references  to  the  record  will  be  given  in  the  brief.  It  should 
be  noted  in  the  interest  of  avoiding  possible  confusion  that  the  Commission’s 
system  of  numbering  pages  in  the  record  docs  not  necessarily  indicate  the 
correct  chronological  sequence.  For  example,  appeUant’s  first  petition  to 
modify  and  enlarge  the  issues  (filed  September  15,  1953)  is  found  on  pages 
3870  through  3875  of  the  record,  while  the  examiner’s  first  order  controlling 
conduct  of  the  hearing  (released  October  9,  1953)  is  found  on  record  pages 
335  through  338. 


3 


The  order  of  designation  set  forth  the  customary 
comparative  issues  for  hearing.3  However,  while  the 
Commission  had  made  an  ex  parte  finding  that  California 
Inland  was  financially  qualified,  it  had  not  made  such  a 
finding  with  respect  to  appellant.  Accordingly,  the 
Commission  also  designated  the  following  issue  for  hearing 
(R.  233) : 

“1.  To  determine  whether  KARM,  The  George  Harm 
Station,  is  financially  qualified  to  construct,  own 
and  operate  its  proposed  television  broadcast 
station.” 


On  the  same  day  that  the  Commission  adopted  its  order 
of  designation  (August  20,  1953),  KARM  filed  an  amend¬ 
ment  to  its  application  so  as  to  clarify  its  financial 
qualifications.  (R.  3848-52.)  However,  appellant’s  financial 
qualifications  remained  in  issue,  so  on  September  15,  1953, 
KARM  filed  a  petition  to  modify  and  enlarge  the  issues. 
(R.  3870-75.)  KARM  urged  the  Commission  to  delete  the 
issue  relating  to  its  finances  only,  and  to  enlarge  the  scope 
of  the  comparative  hearing  which  was  to  follow  so  as  to 
place  the  financial  qualifications  of  both  applicants  in  issue 
and  include  a  comparative  consideration  thereof.4  This 
petition  was  opposed  by  California  Inland  (R.  38S2-89) 
and  by  the  Commission’s  Broadcast  Bureau  (R.  3877-80), 

3  The  comparative  issues  were  phrased  by  the  Commission  as  follows 
(R.  233): 

“2.  To  determine  on  a  comparative  basis  which  of  the  operations  pro¬ 
posed  in  the  above-entitled  applications  would  better  serve  the  public 
interest,  convenience  and  necessity  in  the  light  of  the  record  made 
with  respect  to  the  significant  differences  between  the  applications 
as  to: 

‘  ‘  (a)  The  background  and  experience  of  each  of  the  above-named 
applicants  having  a  bearing  on  its  ability  to  own  and  operate 
the  proposed  television  station. 

“(b)  The  proposals  of  each  of  the  above-named  applicants  with 
respect  to  the  management  and  operation  of  the  proposed 
station. 

“(c)  The  programming  service  proposed  in  each  of  the  above-en¬ 
titled  applications.” 

*  It  should  be  noted  at  the  outset  that  KARM  has  never  sought  a  compara¬ 
tive  consideration  of  which  applicant  has  more  m*>ney;  it  has  simply  sought 
to  be  permitted  to  test  its  opponent’s  financial  qualifications  by  means  of 
the  hearing  process,  and  has  urged  the  Commission  to  give  comparative  con¬ 
sideration  to  the  question  of  whether  the  applicants  actually  are  financially 
qualified. 
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but  as  will  be  stressed  infra  the  Commission  took  no  action 
on  the  petition  to  modify  and  enlarge  the  issues  until  a 
much  later  date. 

On  October  9,  1953  the  examiner  released  his  first  order 
controlling  conduct  of  hearing,  providing  in  part  that  the 
taking  of  testimony  should  begin  on  November  16,  1953. 
(R.  335-338.)  As  the  hearing  date  grew  near,  the  Com¬ 
mission  still  had  not  acted  on  KARM’s  petition  to  place 
California  Inland’s  financial  qualifications  in  issue. 
Accordingly,  on  November  5,  1953,  appellant  filed  a 
supplemental  petition  to  modify  and  enlarge  the  issues. 
(R.  3899-3904.)  KARM  pointed  out  that  amendments  to 
its  own  application  had  made  clear  its  financial  ability, 
but  that  prehearing  conferences  and  exhibits  which  had 
been  exchanged  revealed  serious  questions  concerning  the 
alleged  financial  qualifications  of  California  Inland. 
Among  other  things,  it  was  pointed  out  that  California 
Inland’s  financial  qualifications  depended  upon  profits  of 
$240,000  from  its  radio  operations  and  $140,000  from  its 
first  year  of  television  operations.  Based  upon  its 
knowledge  of  economic  and  operating  factors  in  the  Fresno 
area,  KARM  represented  to  the  Commission  that  such 
figures  were  totally  unrealistic.  (R.  3900-01.)  Appellant 
again  stressed  its  right  to  a  hearing  on  the  vital  question 
of  financial  qualification,  and  requested  the  Commission  to 
place  in  issue  the  availability  of  funds  to  both  applicants 
and  to  give  comparative  consideration  thereto. 

On  the  same  day  (November  5,  1953),  the  examiner 
released  his  second  order  controlling  conduct  of  hearing. 
(R.  547-554.)  This  order  added  the  so-called  “Evansville 
issue,”  relating  to  the  adequacy  of  the  funds  claimed  to  be 
available  to  both  applicants,  but  precluded  KARM  from 
inquiring  into  the  availability  of  funds  to  California  Inland 
unless  the  Commission  should  subsequently  act  to  enlarge 
the  issues.5  The  examiner  stated  that  in  the  absence  of 

5  The  difference  between  ‘ * adequacy ’ ’  and  “availability”  of  funds  can 
best  be  clarified  by  the  use  of  a  hypothetical  situation.  Suppose  an  appli¬ 
cant  to  claim  that  it  has  $1,000,000  with  which  to  build  and  operate  a  sta¬ 
tion.  If  a  competing  applicant  were  to  claim  that  the  applicant  in  fact 
docs  not  have  $1,000,000,  such  a  challenge  would  be  directed  to  the  availability 
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such  an  enlargement  of  the  issues,  he  was  unable  to  receive 
or  consider  evidence  as  to  the  availability  of  funds  to 
California  Inland  in  view  of  the  Commission’s  prior 
ex  parte  finding  that  California  Inland  was  financially 
qualified.  (R.  553-554.) 

KARM’s  supplemental  petition  to  modify  and  enlarge 
the  hearing  issues  was  opposed  by  both  California  Inland 
and  the  Broadcast  Bureau.  (R.  3913-29,  3934-37.)  On 
November  16,  1953,  appellant  filed  a  reply  to  California 
Inland’s  opposition,  again  stressing  the  fact  that  the 
availability  to  that  applicant  of  its  alleged  funds  depended 
to  a  great  extent  upon  wholly  unrealistic  expectations  of 
profits  from  its  future  radio  and  television  operations. 
KARM  again  pointed  out  that  an  applicant’s  financial 
qualification  is  an  absolute  statutory  requisite  which  the 
Commission  cannot  waive  and  that  it  would  be  a  denial  of 
due  process  to  prevent  KARM  from  having  a  full  hearing 
as  to  California  Inland’s  financial  qualifications. 
(R.  3930-33.) 

On  the  same  day  (November  16,  1953),  the  hearing 
commenced.  The  Commission  had  not  acted  on  KARM’s 
petitions,  so  its  financial  qualifications  alone  remained  in 
issue.  The  taking  of  evidence  continued,  with  adjourn¬ 
ments  for  cause,  until  February  9,  1954,  when  certain 
depositions  which  had  been  taken  in  California  "were 
received  in  evidence  and  the  hearing  record  was  closed. 
The  Commission  still  had  taken  no  action  on  KARM’s 
petitions  to  modify  and  enlarge  the  issues,  and  thus 
the  entire  hearing  was  conducted  with  the  availability 
of  funds  to  appellant  only  remaining  in  issue.  KARM 
offered  evidence  on  this  issue  and  conclusively  proved  both 
the  availability  and  adequacy  of  its  proposed  funds. 
However,  it  was  precluded  from  questioning  the  availability 

of  funds;  if  the  competing  applicant  were  to  concede  the  availability  of  the 
$1,000,000  but  were  to  claim  that  the  applicant  could  not  in  fact  build  and 
operate  its  station  with  that  amount,  then  the  challenge  would  be  directed 
to  the  adequacy  of  the  funds.  In  the  instant  case,  KARM  was  permitted 
to  test  the  adequacy  of  California  Inland’s  claimed  funds,  but  was  not  al¬ 
lowed  a  hearing  on  the  more  vital  question  of  whether  it  could  in  fact  obtain 
the  money  which  it  claimed  to  have  available. 
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of  the  funds  claimed  by  its  opponent  either  by  cross- 
examination  or  otherwise. 

After  the  hearing  record  had  been  closed,  the  Com¬ 
mission  acted  upon  KARM’s  petitions.  By  order  dated 
February  24,  1954,  the  Commission  ruled  that  it  was 
“satisfied  that  KARM  is  financially  qualified,”  and 
accordingly  it  deleted  the  issue  relating  to  appellant’s 
financial  qualifications.  However,  at  the  same  time  the 
Commission  denied  KARM’s  petitions  to  place  in  issue  the 
availability  of  funds  to  California  Inland  and  to  consider 
the  financial  qualifications  of  both  applicants  on  a  com¬ 
parative  basis.  (R.  3954-55.) 

Shortly  thereafter,  on  March  2,  1954,  KARM  filed  a 
petition  for  reconsideration  of  the  Commission’s  order 
refusing  to  enlarge  the  issues.  Appellant  again  stressed 
the  totally  unrealistic  nature  of  California  Inland’s  claimed 
financial  resources.  KARM  again  pointed  out  that 
Fresno’s  population  is  only  91,669  and  that  six  radio 
stations  and  three  television  stations  were  then  in  operation 
in  the  city.  California  Inland’s  proposals  depended  upon 
profits  of  $140,000  from  its  first  year  of  television  opera¬ 
tions,  yet  all  three  of  Fresno’s  operating  television  stations 
were  experiencing  substantial  operating  deficits.  California 
Inland  also  depended  upon  a  $240,000  profit  from  its  radio 
operations,  yet  all  six  of  Fresno’s  operating  radio 
stations  were  experiencing  substantial  decreases  in 
operating  revenues  due  to  the  inroads  of  television.  It 
was  urged  that  these  and  other  facts  cast  grave  doubts  on 
the  financial  ability  of  California  Inland  to  carry  out  its 
proposals,  and  KARM  again  argued  that  it  was  entitled 
under  the  law  to  be  heard  on  this  vital  issue.  (R.  3956-63.) 
This  pleading  was  opposed  by  the  Broadcast  Bureau 
(R.  3967-71)  and  by  California  Inland  (R.  3973-85). 

While  KARM’s  petition  for  reconsideration  was  pend¬ 
ing,  certain  procedural  steps  were  taken  in  accordance 
wth  the  Commission’s  rules  of  practice.  On  March  22, 
1954  proposed  findings  were  submitted  to  the  examiner  by 
both  applicants.  (R.  3166-3255,  3989-4053.)  On  March  29, 
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1954  reply  findings  were  filed  by  California  Inland 
(R.  4058-82)  and  a  reply  to  California  Inland’s  proposed 
findings  was  filed  by  appellant.  (R.  3256-57.)  On 
September  9, 1954  the  examiner  released  an  initial  decision 
granting  KARM’s  application  and  denying  that  of 
California  Inland.  (R.  4085-4146.) 

In  the  meantime,  the  Commission  had  released  an  order 
on  April  23,  1954  denying  KARM’s  petition  for  recon¬ 
sideration.  (R.  4083-84.)  This  action  was  taken  because 
of  the  Commission’s  view  that  KARM’s  “allegations  are 
advanced  on  information  and  belief  only”  and  therefore 
“fail  to  contain  any  substantial  showing”  that  California 
Inland  could  not  obtain  the  funds  which  it  claimed  to  be 
available  to  it.  As  the  matter  then  stood,  the  examiner, 
after  conducting  a  hearing  in  which  KARM’s  financial 
qualifications  were  in  issue  and  California  Inland’s  were 
not,  had  nevertheless  found  for  KARM  and  against 
California  Inland  on  the  issues  which  the  Commission  had 
designated.  The  Commission,  on  the  other  hand,  had 
failed  and  refused  throughout  the  course  of  the  taking  of 
evidence  to  permit  KARM  to  question  the  availability  of 
the  funds  claimed  by  California  Inland.  Thus,  the 
hearing  record  contains  no  evidence  of  any  sort  addressed 
to  this  question. 

On  November  4,  1954,  exceptions  to  the  examiner’s 
initial  decision  were  filed  by  California  Inland  (R.  3339- 
3426) ;  by  the  Commission’s  Broadcast  Bureau  (R.  3427-51) ; 
and  by  KARM  (R.  4149-60).  Thereafter,  on  November  26, 
California  Inland  (R.  4163-75)  and  KARM  (R.  4177-4200) 
each  filed  a  reply  to  the  other’s  exceptions.  All  of  these 
pleadings  were  directed  to  various  aspects  of  the 
examiner’s  findings  and  conclusions  which  had  led  him  to 
decide  that  KARM  was  the  superior  applicant ;  addi¬ 
tionally,  KARM  excepted  to  the  Commission’s  prior  action 
in  refusing  to  provide  hearing  issues  which  would  have 
permitted  it  to  test  the  financial  qualifications  of 
California  Inland.  (R.  4153-59.) 
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On  December  17,  1954  oral  argument  was  conducted 
before  the  Commission  en  banc.  (R.  3464-3523.)  Both 
applicants  and  the  Broadcast  Bureau  participated  therein. 
The  Commissioners  who  were  present  at  the  oral  argument 
were  McConnaughey  (Chairman),  Webster,  Bartley, 
Doerfer,  Lee,  and  Hennock.  Commissioner  Hyde  was 
absent.  The  parties  were  not  asked  to  waive  any  objection 
to  future  participation  by  absent  commissioners. 

On  January  11,  1956  the  Commission  adopted  the 
decision  and  order  here  under  review,  reversing  the 
examiner  who  had  heard  the  evidence  and  granting  the 
application  of  California  Inland.  (R.  4213-91.)  The 
Commissioners  who  participated  in  this  action  were 
McConnaughey  (Chairman),  Webster,  Bartley,  Doerfer, 
Lee,  Hyde  and  Mack.  Commissioner  Mack  succeeded 
Commissioner  Hennock,  whose  term  expired  on  June  30, 
1954,  and  he  was  not  sworn  in  until  more  than  six  months 
after  the  oral  argument  had  been  held.  Additionally, 
Commissioner  Hyde  had  not  been  present  at  the  oral 
argument,  so  only  five  of  the  commissioners  who  voted  had 
heard  oral  argument.  Of  those  five,  one  (McConnaughey) 
voted  for  KARM,  and  three  (Webster,  Doerfer  and  Lee) 
voted  for  California  Inland.  One  (Bartley)  voted  to  deny 
both  applications  for  reasons  not  connected  with  the  issues 
presented  for  decision.®  (R.  4290.)  In  casting  his  vote 
for  California  Inland,  Commissioner  Lee  issued  a  state¬ 
ment  which  revealed  that  his  original  vote  had  been  cast 
for  KARM  and  made  it  clear  that  he  was  switching  his 
vote  solely  to  avoid  a  voting  impasse.  (Until  Lee  switched 
his  vote  from  KARM  to  California  Inland,  there  had  been  a 
3-2  vote  split,  with  the  two  remaining  commissioners  op¬ 
posed  to  granting  either  application.)  (R.  4291.) 

Additionally,  this  case  presents  serious  questions  to  the 
court  as  to  the  result  reached  and  the  methods  employed 

6  Commissioner  Hyde,  who  had  not  heard  oral  argument,  joined  with  Com¬ 
missioner  Bartley  in  voting  against  a  grant  of  either  application.  (R.  4290.) 
In  so  voting,  they  refused  to  make  any  decision  on  the  comparative  issues 
which  were  before  them. 
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by  the  examiner  and  the  Commission,  respectively,  in 
dealing  with  the  evidentiary  showings  made  by  the  parties. 

Both  the  examiner  and  the  Commission  concluded  that 
there  were  no  decisional  differences  between  the  applicants 
with  respect  to  their  proposals  for  the  management  and 
operation  of  their  proposed  stations.7  (R.  4138,  4273, 
4279-4280.)  Similarly,  they  both  concluded  that  there  were 
no  substantial  differences  between  the  programming 
proposed.8  (R.  4136,  4271.) 

The  examiner,  who  conducted  the  hearing,  and  the 
Commission  which  reversed  his  award  to  KARM,  both 
believed  that  the  only  decisional  differences  between  the 
parties  were  those  which  came  within  the  scope  of  issue 
2(a),  regarding:  “The  background  and  experience  of  each 
of  the  .  .  .  applicants  having  a  bearing  on  its  ability  to 
own  and  operate  the  proposed  television  station.’ ’  The 
significant  showings,  findings,  and  conclusions  with  regard 
thereto  may  be  summarized  as  follows : 

A.  The  examiner  found  that  the  radio  station  operated 
by  California  Inland  (KFRE,  a  50,000  watt  CBS  affiliate) 
is  the  area’s  prime  radio  facility,  and  that  the  facility  here 
in  issue  (VHF  Channel  12)  would  be  the  area’s  prime 
television  facility.  Thus  he  concluded  that  a  grant  to 
KARM  would  improve  the  area’s  competitive  situation, 
while  a  grant  to  California  Inland  would  not.  (R.  4144.) 
The  Commission,  although  adopting  the  examiner’s  basic 
findings  concerning  this  subject,  failed  to  reach  any  con¬ 
clusion  at  all  with  regard  to  this  vital  question  of 
concentration  of  control  of  the  media  of  mass  communica¬ 
tions. 

B.  The  examiner  found  California  Inland  to  have  been 
guilty  of  commercial  excesses  and  irregularities  in  the 
operation  of  its  50,000  watt  radio  station.  From  this  and 
certain  other  testimony  he  concluded  that  the  operation 
of  its  television  station  would  be  conducted  in  the  same 


7  This  was  issue  2(b)  in  the  hearing;  see  note  3  supra. 

8  This  was  issue  2(c)  in  the  hearing;  see  note  3  supra. 
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manner.  (R.  4141-45.)  The  Commission  disregarded  or 
explained  away  the  facts  of  record  in  this  regard  to  reach 
a  different  result.  (R.  4275-79.) 

C.  Upon  evidence  essentially  without  dispute  concern¬ 

ing  the  factors  of  integration  of  ownership  and  manage¬ 
ment  and  the  participation  of  the  principals  of  the 
respective  applicants  in  civic  activities,  the  Commission 
and  the  examiner  reached  opposite  results.  The  examiner 
found  that  no  basis  existed  for  the  preference  of  either 
applicant  (R.  4134-35) ;  the  Commission  concluded 

differently  and  relied  upon  these  conclusions  as  among  the 
controlling  reasons  for  its  reversal  of  the  examiner. 
(R.  4266-68.) 

D.  Upon  evidence  again  without  essential  contradiction, 
the  Commission  and  the  examiner  reached  opposite  results 
concerning  the  sensitivity  of  the  respective  applicants  to 
the  broadcast  needs  of  the  area.  The  examiner  favored 
KARM  for  clearly  stated  reasons,  primarily  in  view  of 
California’s  Inland’s  commercial  excesses.  (R.  4145.) 
The  Commission  reached  an  opposite  result  for  reasons 
w’hich  were  neither  clearly  stated  nor  significantly  related 
to  the  evidentiary  •  showings.  (R.  4280.)  Moreover,  it 
relied  upon  this  conclusion  as  one  of  ultimate  decisional 
significance. 

In  the  interest  of  orderly  presentation,  a  more  detailed 
discussion  of  the  material  facts,  particularly  as  they  relate 
to  the  treatment  of  the  evidence,  has  been  deferred  to  the 
argument. 


STATUTES  INVOLVED 

The  relevant  portions  of  those  statutes  which  are 
involved  in  the  determination  of  this  proceeding  are  set 
forth  in  a  supplement  to  this  brief,  infra. 

STATEMENT  OF  POINTS 

1.  KARM  was  denied  a  full  hearing  in  that  the  Com¬ 
mission  refused  to  allow  it  to  test  the  financial  qualifications 
of  California  Inland  by  means  of  the  hearing  process,  and 
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refused  to  place  in  issue  the  question  of  the  availability  of 
funds  to  the  competing  applicants. 

2.  The  Commission’s  decision  here  under  review  is 
arbitrary  and  capricious  in  that  it  was  based  upon  findings 
which  do  not  correctly  reflect  the  facts  of  record;  it  does 
not  contain  conclusions  as  to  significant  and  material 
differences  between  the  applicants;  and  it  was  based  upon 
ultimate  conclusions  which  are  contradictory  not  only  to 
the  facts  of  record  but  to  the  Commission’s  basic  findings 
and  conclusions  as  well. 

3.  The  Commission’s  decision  here  under  review  is  void 
since  it  was  not  adopted  by  a  legally  valid  majority  of  a 
quorum.  Further,  the  nature  of  the  votes  cast  by  the  Com¬ 
mission  deprived  KARM  of  a  full  and  fair  hearing  and 
resulted  in  a  denial  of  due  process. 

SUMMARY  OF  ARGUMENT 
I 

Prior  to  the  hearing,  the  Commission  made  an  ex  parte 
determination  that  California  Inland  was  financially 
qualified  to  construct  and  operate  its  proposed  station. 
KARM  contended  that  certain  of  California  Inland’s 
representations  were  unrealistic  at  best,  and  sought  to  test 
its  financial  claims  by  means  of  the  hearing  process. 
Despite  continuous  efforts  by  KARM,  the  Commission 
refused  to  place  the  availability  of  funds  to  California 
Inland  in  issue. 

Section  309(b)  of  the  Communications  Act  and  the  case 
of  Ashhacker  Radio  Corp.  v.  FCC,  326  U.S.  327  (1945), 
guarantee  a  “full  hearing”  to  participants  in  a  com¬ 
parative  proceeding.  Section  7(c)  of  the  Administrative 
Procedure  Act  provides  that  parties  may  present  such 
evidence  and  conduct  such  cross  examination  as  may  be 
required  for  a  full  disclosure  of  the  facts,  and  the 
Johnston  case  precludes  the  Commission  from  disregard¬ 
ing  areas  of  comparison  which  the  parties  urge  to  be 
substantial.  Johnston  Broadcasting  Co.  v.  FCC,  85  App. 
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D.C.  40,  175  F.2d  351  (1949).  These  and  other  authorities 
make  it  clear  that  the  Commission’s  decision  is  void  since 
the  refusal  to  allow  KARM  to  present  evidence  or  conduct 
cross  examination  as  to  California  Inland’s  financial  quali¬ 
fications  deprived  it  of  a  full  hearing. 

II 

The  JoJmston  case,  supra ,  sets  forth  certain  require¬ 
ments  for  valid  decisions.  Further,  administrative 
decisions  must  be  supported  by  substantial  evidence  based 
upon  a  consideration  of  the  record  as  a  whole,  including 
the  examiner’s  initial  decision.  Universal  Camera  Corp. 
v.  NLRB,  340  U.S.  474  (1951). 

The  Commission’s  decision  violates  these  and  other 
cases  in  numerous  respects.  The  Commission  failed  to 
reach  any  conclusion  as  to  the  criterion  of  diversification 
of  the  control  of  media  of  mass  communications,  although 
the  examiner  had  preferred  KARM  on  this  score.  The 
Commission  explained  or  disregarded  certain  serious 
commercial  excesses  by  California  Inland  on  the  basis  of 
which  the  examiner  had  preferred  KARM  for  grant.  Its 
preference  of  California  Inland  on  the  criteria  of  integra¬ 
tion  of  ownership  and  management  and  of  the  civic 
participation  of  its  principals  is  not  supported  by  sub¬ 
stantial  evidence.  Its  preference  of  California  Inland  on 
the  criterion  of  sensitivity  to  the  needs  of  the  area  not  only 
is  unsupported  by  substantial  evidence  but  is  directly 
contradictory  to  certain  basic  findings  and  conclusions 
reached  by  the  Commission.  Thus  the  Commission  com¬ 
mitted  reversible  error  in  that  its  treatment  of  the  record 
was  arbitrary  and  capricious. 

m 

The  Commission’s  decision  is  invalid  in  that  it  w*as  not 
adopted  by  a  legally  valid  majority  of  a  quorum.  Four 
votes  w’ere  ultimately  cast  for  California  Inland.  One  was 
cast  by  a  commissioner  who  had  not  heard  oral  argument; 
his  vote  is  invalid  since  §  409(b)  of  the  Communications 
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Act  makes  the  hearing  of  oral  argument  a  prerequisite  to 
a  valid  vote.  One  was  cast  by  a  commissioner  who 
switched  his  vote  from  KARM  to  California  Inland  for 
the  expressed  purpose  of  avoiding  a  voting  impasse;  his 
vote  is  invalid  since  it  was  not  based  upon  the  merits  or 
directed  to  the  issues  presented  for  decision. 

The  nature  of  the  votes  cast  by  the  Commission  de¬ 
prived  KARM  of  due  process.  Two  commissioners  voted 
who  had  not  heard  oral  argument.  Two  commissioners 
voted  against  both  applicants  for  reasons  completely 
extraneous  to  the  record.  One  commissioner  switched  his 
vote  for  announced  reasons  of  expediency.  These  facts, 
singly  and  collectively,  deprived  KARM  of  a  full  and  fair 
hearing  and  resulted  in  a  denial  of  due  process.  The 
decision  here  under  review  is  thus  void. 

ARGUMENT 

I 

PRELIMINARY  STATEMENT 

It  is  appellant’s  contention  that  the  Commission,  in 
adopting  its  decision  and  order  granting  the  application 
of  California  Inland  and  denying  that  of  KARM,  com¬ 
mitted  three  grave  and  substantial  errors.  The  first  was 
in  failing  and  refusing  to  afford  KARM  the  type  of  hearing 
required  by  law,  as  a  consequence  of  which  the  record  now 
before  the  court  does  not  constitute  a  proper  basis  for 
valid  action.  The  second  was  in  dealing  with  the  material 
which  was  admitted  in  evidence  and  which  does  constitute 
the  record  in  a  manner  contrary  to  law.  The  third  and 
final  error  (or  series  of  errors)  was  in  adopting  the 
decision  in  a  manner  not  authorized  or  permitted  by  law. 
Each  of  these  errors  in  itself  is  sufficient  to  vitiate  the 
result  reached  and  to  compel  a  reversal  in  this  case.  In 
the  aggregate,  they  constitute  what  amounts  to  an  abortion 
of  those  processes  which  the  Commission  is  by  law  required 
to  perform  and  upon  which  KARM  had  the  right  to  rely. 
These  errors  will  be  considered  in  order  of  their  statement. 
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II 

IN  REFUSING  TO  AFFORD  APPELLANT  A  HEARING  AS  TO 
CALIFORNIA  INLAND'S  FINANCIAL  QUALIFICATIONS,  THE 
COMMISSION  DENIED  IT  THE  TYPE  AND  CHARACTER  OF 
HEARING  REQUIRED  BY  LAW 

The  first  and  most  manifest  error  committed  by  the 
Commission  was  in  denying  appellant  a  full  hearing.  In 
refusing  KARM  the  right  to  test  the  financial  qualifications 
of  its  adversary  at  the  outset  of  the  hearing,  and  in  com¬ 
pounding  this  error  by  repetition  throughout  the  pro¬ 
ceeding,  the  Commission  violated  the  statutory  mandates 
of  §7(c)  of  the  Administrative  Procedure  Act”  and 
§  309(b)  of  the  Communications  Act,10  and  contravened 
the  rules  of  the  Ashbacker 11  and  Johnston 12  cases.  The 
facts  concerning  this  question  are  not  in  dispute,  and  have 
1  been  set  forth  in  detail  in  the  statement  of  the  case,  supra. 
Succinctly,  the  Commission  failed  at  the  threshold  of  this 
proceeding  to  specify  an  issue  under  which  California 
Inland  would  be  required  to  establish  its  financial  qualifica¬ 
tions  and  under  which  KARM  might  be  permitted  to  test 
such  qualifications  by  means  of  the  hearing  process.  The 
refusal  to  include  such  an  issue  continued  throughout  the 
course  of  this  proceeding,  notwithstanding  KARM’s 
repeated  requests  that  it  be  included. 

KARM  would  have  believed  that  on  August  23,  1953, 
when  the  Commission  specified  the  issues  under  which  the 
hearing  was  to  be  conducted  it  would  have  been  cognizant 
of  the  requirements  of  due  process  with  regard  to  hearings 
on  mutually  exclusive  applications.  Certain  statutes  and 
numerous  cases  had  by  then  established  the  characteristics 
of  a  full  hearing.  Further,  the  Commission’s  decision  here 
under  review  specifically  acknowledged  the  correct  nature 


o  Act  of  June  11,  1946,  c.  324,  $  7,  60  Stat.  241,  5  U.S.C.  $  1006(c). 

1048  Stat.  1085,  as  amended,  66  Stat.  715,  47  U.S.C.  §  309(b). 

11  Ashbacker  Radio  Corp.  v.  FCC,  326  U.S.  327  (1945). 

12  Johnston  Broadcasting  Co.  v.  FCC,  85  App.  D.C.  40,  175  F.2d  351  (1949). 
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of  the  proceeding  involved.13  Before  treating  the  specific 
errors  committed  by  the  Commission  in  this  proceeding,  it 
would  be  well  to  examine  the  state  of  the  law  with  regard 
to  full  hearings  not  only  as  it  exists  now,  but  as  it  existed 
when  the  Commission  determined  the  issues  under  which  the 
hearing  was  to  be  conducted. 

The  Ashbacker  case  was  decided  by  the  Supreme  Court 
in  1945.  It  construed  the  requirements  of  §  309  of  the 
Communications  Act  before  its  1952  amendment,  and  held 
that  where  applications  are  mutually  exclusive  the  grant 
of  one  without  a  hearing  to  both  deprives  the  loser  of  a 
right  which  Congress  had  seen  fit  to  provide.14  The  case 
has  become  a  landmark  one  in  the  field  of  administrative 
lavr,  and  surely  the  Commission  was  aware  of  its  holding 
when  it  designated  the  applications  here  involved  for 
hearing. 

This  court’s  1949  decision  in  the  Johnston  case  dealt 
with  how  a  hearing  had  been  conducted  and  the  manner  in 
which  the  Commission  had  reached  its  result  therein.  The 
court  felt  that  the  questions  before  it  were  “basic  questions 
as  to  findings  and  conclusions  in  comparative  hearings  in 
which  the  Commission  must  choose  between  mutually 
exclusive  applications.”15  Further,  said  the  court: 
“Because  these  basic  questions  recur  in  many  cases,  we 
shall  consider  them  somewhat  in  detail.”16  This  the  court 

13  Referring  to  its  August  20,  1953  order  of  designation,  the  Commission ’s 
decision  stated  (R.  4213): 

“In  the  order  of  designation  it  was  found  that  the  applications  were 
mutually  exclusive  and  therefore  that  a  hearing  pursuant  to  the  require¬ 
ments  of  Section  309(b)  of  the  Communications  Act  of  1934,  as  amended, 
was  mandatory  to  determine  on  a  comparative  basis  which  applicant 
would  better  serve  the  public  interest,  convenience  and  necessity.’ ’ 

14  The  Court  stated  in  the  Ashbacker  case : 

“.  .  .  we  are  not  concerned  here  with  the  merits.  This  involves  only 
a  matter  of  procedure.  Congress  has  granted  applicants  a  right  to  a 
hearing  on  their  applications  for  station  licenses.  Whether  that  is  wise 
policy  or  whether  the  procedure  adopted  by  the  Commission  in  this  case 
is  preferable  is  not  for  us  to  decide.  We  only  hold  that  where  two 
bona  fide  applications  are  mutually  exclusive  the  grant  of  one  without  a 
hearing  to  both  deprives  the  loser  of  the  opportunity  which  Congress 
chose  to  give  him.”  (326  U.S.  at  333.) 

13  85  App.  D.C.  at  45,  175  F.2d  at  356. 

is  Ibid. 
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did,  and  made  it  manifestly  clear  that  the  evidence,  basic 
findings,  ultimate  findings  and  conclusions  upon  which  a 
final  decision  is  based  must  reflect  “those  differences 
advanced  by  the  parties  as  reasons  for  the  choice’ ’  (and 
must  bear  a  reasonable  and  proper  relationship  to  the 
result).17  Due  to  the  care  and  detail  with  which  the  duties 
of  an  administrative  tribunal  in  a  comparative  hearing 
were  delineated  in  the  Jolivston  case  it  has  become,  as  was 
intended,  a  leading  case  on  the  subject.  Directed  as  it  w’as 
against  faulty  Commission  action,  and  intended  as  it  was 
as  a  guide  for  future  conduct,  the  criteria  which  it  laid 
down  must  have  been  known  to  the  Commission  when  this 
proceeding  was  at  the  embryonic  stage. 

In  1952  Congress  amended  the  Communications  Act,  in 
part  to  remove  the  uncertainties  and  ambiguities  which 
had  existed  regarding  the  Commission’s  handling  and  dis¬ 
position  of  the  various  types  of  applications  which  were 
filed  before  it.18  The  extensive  amendment  of  §  309  reveals 
the  care  which  Congress  exercised  in  the  task  which  it 
undertook.  Congress — which  presumably  was  familiar 
with  the  AsTibaeker  and  Johnston  cases — not  only  retained 
but  actually  extended  and  amplified  the  doctrines  an¬ 
nounced  therein.  Specific  procedural  steps  were  pre¬ 
scribed  for  the  handling  of  applications,  and  it  was  ex¬ 
pressly  provided  in  the  concluding  sentence  of  §  309(b) 
that  “any  hearing  subsequently  held  upon  such  applica¬ 
tion  shall  be  a  full  hearing  in  which  the  applicant  and  all 
other  parties  in  interest  shall  be  permitted  to  participate 
*  *  (Emphasis  added.) 

When  Congress  decreed  that  §  309(b)  hearings  should 
be  full  hearings,  it  must  be  presumed  that  it  also  was 
aware  of  various  other  court  decisions  which  had  given 
substance  to  the  term.  The  meaning  of  a  “full  hearing” 
with  respect  to  administrative  agencies  had  been  dealt  with 
at  length  by  the  Supreme  Court  in  the  first  Morgan  case.19 

17  85  App.  D.C.  at  47,  175  F.2d  at  358. 

18  S.  Rep.  No.  44,  82d  Cong.,  1st  Sess.  (1951),  also  at  1  Pike  &  Fischer 
Rad.  Reg.  10:272-10:273. 

ift  Morgan  v.  United  States,  298  U.S.  468  (1936). 
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The  Court  said: 

“There  must  be  evidence  adequate  to  support  perti¬ 
nent  and  necessary  findings  of  fact.  Nothing  can  be 
treated  as  evidence  which  is  not  introduced  as  such. 
United  States  v.  Abilene  Southern  Ry.  Co.,  [265 
U.S.  274].  Facts  and  circumstances  which  ought  to  be 
considered  must  not  be  excluded.”20 

The  Morgan  case’s  concept  that  “facts  and  circumstances 
which  ought  to  be  considered  must  not  be  excluded”  from 
a  full  hearing  subsequently  became  guaranteed  by  statute 
to  parties  in  adjudicatory  proceedings  before  administra¬ 
tive  agencies.  In  §  7(c)  of  the  Administrative  Procedure 
Act,  5  U.S.C.  §  1006(c),  Congress  declared: 

“Every  party  shall  have  the  right  to  present  his  case 
or  defense  by  oral  or  documentary  evidence,  to  sub¬ 
mit  rebuttal  exhibits,  and  to  conduct  such  cross  ex¬ 
amination  as  may  be  required  for  a  full  and  true  dis¬ 
closure  of  the  facts.”21 

Thus,  when  the  Commission  determined  the  issues  under 
which  the  comparative  hearing  was  to  be  conducted,  the 
state  of  the  law  was  such  as  not  only  to  permit  KARM 
to  make  inquiry  into  the  availability  of  California  Inland’s 
alleged  finances,  but  to  confer  upon  it  the  right  to  do  so 
unless  such  a  right  were  waived.  KARM  not  only  did  not 
waive  such  a  right;  it  repeatedly  attempted  to  assert  it. 
Many  times  during  the  proceeding  before  the  Commission, 
both  before  and  during  the  taking  of  evidence;  after  the 
taking  of  evidence  but  prior  to  the  initial  decision;  after 
the  release  of  the  initial  decision  when  exceptions  were 
filed  thereto;  and  during  oral  argument  before  the  Com¬ 
mission  en  banc,  KARM  endeavored  in  every  way  avail¬ 
able  to  it  to  have  the  Commission  place  in  issue  the  fi- 

2 Old.  at  480. 

21  As  one  court  observed  in  discussing  the  meaning  of  a  full  hearing  before 
administrative  agencies,  the  right  to  a  full  hearing 

.  .  includes  not  only  the  right  to  present  evidence,  but  also  ‘a  rea¬ 
sonable  opportunity  to  know  the  claims  of  the  opposing  party  and  meet 
them.’  Morgan  v.  United  States,  304  U.S.  1,  18,  *  * 

E.  B.  Muller  &  Co.  v.  FTC,  142  F.2d  511,  518  (6th  Cir.  1944). 
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nancial  qualifications  of  California  Inland.22  However, 
although  this  court  has  held  that  the  Commission  may  not 
make  ex  'parte  findings  to  the  detriment  of  an  applicant,23 
the  Commission  clung  persistently  to  its  ex  parte  deter¬ 
mination  that  California  Inland  was  financially  qualified 
and  refused  to  allow  KARM  a  hearing  as  to  this  most 
basic  and  vital  of  all  qualifications. 

Let  us  now  turn  to  a  consideration  of  the  Commission’s 
treatment  of  this  question.  Although  the  Commission  did 
not  even  decide  to  deny  KARM’s  petitions  to  enlarge  the 
issues  until  over  two  months  after  the  record  had  been 
closed,  the  final  decision  reflects  its  belated  concern  that 
it  may  have  deprived  appellant  of  a  full  hearing.  In 
fact,  the  first  seven  pages  of  the  decision  are  devoted  to 
an  extensive  treatment  of  why  the  Commission  believes  it 
was  justified  in  not  allowing  KARM  to  test  its  opponent’s 
financial  qualifications.  (R.  4213-19.) 

The  Commission  bases  its  defense  of  its  action  in  re¬ 
fusing  to  enlarge  the  issues  upon  the  recital  of  certain 
principles  which  are  generally  not  in  dispute.  It  points  out 
that  it  has  an  established  processing  procedure,  the  pur¬ 
pose  of  which  is  to  limit  the  issues  in  comparative  hear¬ 
ings.  It  points  out  that  the  legal,  technical  and  financial 
qualifications  of  an  applicant  “are  absolute  rather  than 
comparative  factors”;  that  wherever  possible  such  abso¬ 
lute  qualifications  are  eliminated  from  the  comparative 
arena  by  ex  parte  findings  based  upon  an  application.  The 
Commission  proceeds  further  to  state  that  such  findings, 
when  made  ex  parte  and  before  the  commencement  of  the 
comparative  hearing  itself,  are  subject  to  review  and  cor¬ 
rection  upon  petition  of  the  parties.  (R.  4213-14.)  While 
these  principles  are  generally  sound,  it  is  clear  that  they 
have  been  improperly  applied  by  the  Commission  in  this 
case. 

22  The  details  of  those  efforts  have  been  set  forth  in  the  statement  of  the 
case,  svpra. 

23  Saltzman  v.  Stromberg-Carlson  Telephone  Mfg.  Co.,  60  App.  D.C.  31,  46 
F.2d  612  (1931).  Of  course,  the  basic  objection  to  ex  parte  findings  or  the 
admission  of  ex  parte  material  is  that  the  right  of  cross  examination  is  effec¬ 
tively  denied  thereby.  E.g.,  see  Southern  Stevedoring  Co.  v.  Voris,  190  F.2d 
275,  277  (5th  Cir.  1951). 
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One  point  should  be  stressed  at  the  outset.  Through¬ 
out  the  Commission’s  treatment  of  this  subject  are  found 
implications,  if  not  direct  statements,  to  the  effect  that 
the  procedure  employed  here  was  followed  as  a  result 
of  the  heavy  work  load  imposed  upon  the  Commission 
in  disposing  of  many  comparative  proceedings.  Such 
an  argument  has  neither  novelty  nor  validity.  As  this 
court  has  made  clear,  “.  .  .  convenience  of  administration 
cannot  be  permitted  to  justify  noncompliance  with  the  law, 
or  the  substitution  of  fiat  for  adjudication.”24 

The  first  error  made  by  the  Commission  in  attempting 
to  rationalize  its  conduct  is  in  relying  upon  the  Scripps- 
Howard  case25  as  allegedly  “specifically”  standing  for  the 
proposition  that  financial  qualifications  are  not  to  be  given 
comparative  consideration.  (R.  4214.)  However,  the  finan¬ 
cial  qualifications  in  the  Scripps-Howard  case  were  de¬ 
veloped  through  the  hearing  process,  and  not,  as  here,  on 
an  ex  parte  basis.  Moreover,  all  that  the  court  held  was 
that  where  both  parties  to  a  comparative  proceeding  have 
adequate  finances  the  award  need  not  go  to  the  stronger. 
We  have  no  quarrel  with  the  true  holding  of  the  Scripps- 
Howard  case;  we  contend  only  that  where  finances  are 
properly  sought  to  be  made  an  issue,  the  Commission  must 
treat  them  as  such. 

The  Commission’s  decision  sets  forth  various  of  the 
procedural  steps  taken  by  KARM  in  its  efforts  to  be  al¬ 
lowed  to  question  its  opponent’s  financial  qualifications, 
and  states  certain  conclusions  of  fact  and  law  which  are 
not  supported  by  the  record  or  judicial  authority.  Ulti¬ 
mately,  the  Commission  justifies  its  denial  of  a  hearing 
by  concluding  that  KARM’s  claims  were  of  an  “unsubstan- 

24  Heitmcycr  v.  FCC,  68  App.  D.C.  180,  189,  95  F.2d  91,  100  (1937).  See 
also  Ohio  Bell  Telephone  Co.  v.  PUC,  301  U.S.  292,  305  (1937),  where  the 
Supreme  Court,  stressing  the  need  for  fair  hearings  by  administrative  agencies, 
said: 

“There  can  be  no  compromise  on  the  footing  of  convenience  or  expediency, 
or  because  of  a  natural  desire  to  be  rid  of  harassing  delay,  when  that 
minimal  requirement  has  been  neglected  or  ignored.” 

25  Scripps-Howard  Badio,  Inc.  v.  FCC,  89  App.  D.C.  13,  189  F.2d  677, 
cert,  denied,  342  U.S.  830  (1951). 
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tial  and  frivolous  nature.”  (R.  4218.)  However,  what 
was  the  nature  of  those  claims? 

Information  before  the  Commission  revealed  that  Cali¬ 
fornia’s  Inland’s  station  would  cost  $579,057  to  construct 
and  $673,716  to  operate  during  its  first  year,  for  a  total 
of  $1,252,773;  that  Fresno’s  metropolitan  population  is 
under  100,000;  that  six  radio  and  three  television  stations 
were  already  in  operation  there;  that  the  advent  of  tele¬ 
vision  had  caused  considerable  reductions  in  the  profits 
of  the  radio  stations;  that  all  three  of  the  existing  tele¬ 
vision  stations  were  operating  at  a  loss;  that  California 
Inland’s  financial  ability  to  construct  and  operate  its  sta¬ 
tion  depended  upon  future  profits  of  $240,000  from  its 
radio  operations  and  $140,000  from  its  first  year  of  tele¬ 
vision  operations;  and  that  these  claimed  profits  were  be¬ 
lieved  to  be  unrealistic  and  unattainable.  Under  these  cir¬ 
cumstances,  HARM  contended  that  it  had  a  right  to  be 
heard  upon  the  ability  of  its  opponent  to  construct  and  op¬ 
erate  its  station  as  proposed.  KARM  based  this  claim 
upon  the  full  hearing  requirement  of  §  309(b)  of  the  Act 
and  upon  the  Ashbacker  and  Johnston  cases,  supra.  (R. 
4217-19.) 

The  decision  here  under  review  finds  the  Commission 
seeking  to  explain  its  denial  of  a  hearing  on  these  points. 
Speaking  of  its  February  24,  1954  refusal  to  enlarge  the 
issues,  the  Commission  states  “that  no  showing  had  been 
made  sufficient  to  place  in  question  the  financial  qualifica¬ 
tions  of  California  Inland  and  that  no  compelling  reason 
therefore  had  been  furnished  for  the  departure  by  the 
Commission  from  its  policy  against  permitting  financial 
qualifications  to  be  considered  as  a  basis  for  comparison.” 
(R.  4217.)  In  explaining  its  April  21,  1954  denial  of 
KARM’s  petition  for  reconsideration  of  the  previous  rul¬ 
ing,  the  Commission  asserts  that  the  allegations  made 
“failed  to  contain  any  substantial  showing  and  therefore 
failed  to  substantiate  petitioner’s  newly  advanced  conten¬ 
tion  that  the  operating  conditions  and  the  developments  in 
the  broadcast  field  in  the  Fresno,  California  area,  prevail- 


ing  since  November,  1954,  made  it  impossible  for  California 
Inland  to  realize  sufficient  funds  from  its  presently  operated 
AM  station  and  its  proposed  television  station  to  meet 
proposed  construction  and  operating  costs.”  (R.  4217.) 

The  Commission  engages  in  the  rather  hollow  argument 
that  California  Inland’s  expectations  of  television  profits 
must  be  all  right  since  its  figures  are  not  much  different 
from  those  estimated  by  KARM.  Similarly,  the  Com¬ 
mission  concludes  that  California  Inland’s  expectations 
of  radio  profits  are  reasonable  in  view  of  that  appli¬ 
cant’s  history  of  money  making.  (R.  4218.)  The  Commis¬ 
sion  disregards  the  obvious  fact  that  these  estimates  were 
submitted  by  California  Inland  long  before  the  actual  tak¬ 
ing  of  evidence,  and  that  they  are  virtually  obsolete  in 
view  of  changed  conditions.  Nonetheless,  in  a  casual  non 
sequitur  the  Commission  only  emphasizes  the  lack  of  an 
evidentiary  showing  with  regard  to  these  matters  by  stat¬ 
ing  that:  “It  is  therefore  difficult  to  imagine  a  less  sub¬ 
stantial  contention:  e.g.  [sic],  that  these  facts  can  be  off¬ 
set  through  an  unsupported  general  allegation  as  to  the 
competitive  broadcast  situation  in  Fresno.”26  (R.  4219.) 

The  treatment  given  this  matter  by  the  Commission 
leads  one  to  wonder  why,  in  its  view,  a  hearing  is  ever  held 
in  any  case.  Undoubtedly  hearings  are  time  consuming. 
Undoubtedly  they  can  be  a  source  of  embarrassment  to 
those  who  participate  in  them,  particularly  when  claims 
made  in  good  faith  are  sometimes  shown  to  be  exaggerated 
or  lacking  in  factual  support.  Undoubtedly  the  Commis¬ 
sion  could  dispose  of  more  applications  in  less  time  and 
with  less  work  if  it  could  substitute  “fiat  for  adjudication.” 
But  unfortunately  for  the  Commission’s  contentions  here, 
such  a  course  of  action  is  not  permitted  by  law. 

26  The  language  in  this  quotation  is  high? v ^significant.  Note  that  the 
assertions  made  by  California  Inland  (some  oi  •which  were  admittedly  esti¬ 
mates)  are  treated  by  the  Commission  as  enjoying  the  status  of  “facts,” 
while  K ABM’s  assertions  are  relegated  to  the  status  of  ‘ ‘ unsupported  allega¬ 
tions.”  To  be  sure,  certain  of  KARM’s  contentions  were  advanced  on 
information  and  belief,  but  these  matters  and  other  “facts”  could  only 
be  established  in  the  hearing  which  appellant  sought  and  was  refused. 
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To  say,  as  in  effect  the  Commission  does,  that  a  result 
reached  by  an  arithmetical  deduction  made  by  its  staff  is 
the  equivalent  of  a  result  reached  by  means  of  the  hearing 
process  is  legal  nonsense.  To  argue  that  the  Commission’s 
original  ex  parte  determination  was  proper  since  it  has 
been  confirmed  by  subsequent  ex  parte  consideration  of 
the  same  material  is  likewise  nonsense.  Less  than  a  month 
prior  to  the  submission  of  this  brief,  this  court  succinctly 
summarized  the  state  of  the  law  and  illustrated  why  the 
treatment  accorded  KARM  resulted  in  a  denial  of  a  full 
hearing  when  it  stated:  “These  comparative  contests  must 
turn  upon  concrete  proposals  tested  through  the  hearing 
process,  *  *  V’27 

However,  even  if  we  indulge  in  the  Commission’s  se¬ 
mantic  device  of  treating  California  Inland’s  untested  fi¬ 
nancial  representations  as  “evidence,”28  the  Commission’s 
position  is  seen  to  be  untenable.  The  Commission  con¬ 
tends  that  KARM’s  claims  were  of  an  “unsubstantial  and 
frivolous  nature”  since: 

“The  application  of  KFRE  [California  Inland]  dis¬ 
closes  that  it  will  have  in  excess  of  $100,000  over  and 
above  the  cash  required  by  it  to  complete  construction 
of  its  proposed  television  station  without  taking  into 
account  estimated  profits  or  revenues  for  any  pur¬ 
pose,  provided  its  estimates  of  construction  costs  are 
reasonably  accurate.”  (R.  4218.) 

This  statement  is  apparently  based  upon  a  four  page  ex¬ 
hibit  to  California  Inland’s  application,  the  accuracy  of 
which  KARM  was  not  permitted  to  challenge.  (R.  155-158.) 
The  Commission’s  statement  is  inaccurate  in  two  ways. 
First,  the  application  refers  to  an  excess  of  capital  at  the 
time  of  receiving  a  grant,  not  at  the  time  when  it  might 
complete  the  construction  of  its  station.  Secondly,  the  same 
exhibit  states  in  summary  that  California  Inland  will  have 
only  some  $80,000  available  in  excess  of  cash  requirements 

27  W.  S.  Butterfield  Theatres,  Inc.  v.  FCC,  TLS.  Ct.  of  App.  for  D.C.  Cir., 
May  24,  1956  (Cases  No.  12,527  et  <d.),  Slip  Opinion  p.  13,  also  at  13  Pike 
&  Fischer  Rad.  Reg.  2175,  2183. 

28  E.g.,  see  footnote  1  to  Commission ’s  decision,  R.  4214. 
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for  working  capital  at  the  time  of  receiving  a  construction 
permit.  (R.  156.) 

Further,  the  Commission  disregards  an  amendment  to 
California  Inland’s  application  which  was  made  after  the 
Commission  made  its  ex  parte  finding  of  financial  quali¬ 
fication.  The  amendment  increased  the  applicant’s  con¬ 
struction  costs  by  over  $71,000  and  alleged  that  a  loan  of 
$50,000  had  been  arranged.  (R.  197.)  The  Commission 
also  ignores  the  fact  that  deferred  payment  equipment 
purchase  plans  operate  to  keep  California  Inland’s  im¬ 
mediate  cash  requirements  at  a  low  level.  Its  construction 
costs  were  proposed  as  $579,057  and  its  first  year’s  op¬ 
erating  expenses  were  estimated  at  $673,716.  These  total 
$1,252,773,  but  its  cash  requirements  at  the  time  of  receiv¬ 
ing  a  grant  were  claimed  to  be  only  $207,003.  (R.  197.) 
Even  assuming  the  accuracy  of  the  untested  figure  of 
$100,000  above  cash  requirements  at  the  time  of  grant, 
California  Inland  thus  would  be  faced  with  over  $1,000,000 
in  additional  expenses,  most  of  which  would  be  in¬ 
curred  between  that  time  and  the  end  of  its  first  year  of 
operation.  KARM  sought  a  hearing  as  to  whether  the 
applicant  would  be  financially  able  to  meet  these  require¬ 
ments.  Yet  in  attempting  to  justify  its  refusal  to  place 
California  Inland’s  finances  in  issue,  the  Commission’s 
decision  concludes: 

“With  reference  to  the  general  contention  that  the 
question  of  the  availability  of  funds  to  both  applicants 
on  a  comparative  basis  must  be  placed  in  issue,  we 
here  reaffirm  the  Commission’s  long  adhered-to  policy 
of  refusing  to  consider,  as  a  comparative  factor  in 
awarding  grants,  which  applicant  has  the  greater  re¬ 
sources;  we  require  assurance  only  of  financial  quali¬ 
fication  to  effectuate  the  proposals  of  the  applicant, 
and  KARM  made  no  showing  that  probative  evidence 
could  be  adduced  on  this  point  or  that  any  real  issue 
was  involved.”  (R.  4219.) 

The  Commission’s  euphemistic  reference  to  California 
Inland’s  financial  claims  as  “evidence”  when  in  fact  they 
are  not  and  its  claim  that  it  gave  “careful  deliberation” 
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to  KARM’s  efforts  cannot  substitute  for  the  requirement 
of  a  full  hearing.29  Whatever  differences  may  exist  be¬ 
tween  California  Inland’s  claims  (referred  to  as  “facts”) 
and  KARM’s  representations  (referred  to  as  “unsupported 
allegations”)  were  not  developed  in  the  hearing  process; 
they  were  disposed  of  simply  by  Commission  declaration. 
However,  the  Supreme  Court  has  made  it  clear  that: 
“Whether  a  hearing  was  full,  must  be  determined  by  the 
character  of  the  hearing,  not  by  that  of  the  order  entered 
thereon.”30 

This  court  stated  in  the  Johnston  case  that  the  Commis¬ 
sion  need  not  make  findings  with  respect  to  differences 
between  competing  applicants  which  are  “frivolous  or 
wholly  unsubstantial.”31  The  Commission  relies  upon 
this  language  to  justify  its  denial  of  a  full  hearing  in  this 
case.  (R.  4218.)  However,  there  is  a  very  considerable 
difference  between  not  making  findings  as  to  facts  of 
record  which  are  unsubstantial,  and  refusing  to  allow  a 
hearing  on  a  matter  which  the  Commission  prejudges  on 
an  ex  parte  basis  to  be  “unsubstantial.” 

The  Johnston  case  very  carefully  delineated  the  steps 
which  must  be  followed  by  the  Commission  in  formulating 
and  disposing  of  the  record  in  comparative  proceedings, 

29  The  Commission’s  assertion  that  it  gave  “careful  deliberation”  to 
KARM’s  efforts  to  obtain  a  full  hearing  is  contradicted  by  the  record.  In 
its  petition  for  reconsideration  of  the  denial  of  its  petition  to  enlarge  the 
issues,  KARM  stressed  that  the  six  radio  stations  in  Fresno  were  making 
substantially  less  money  and  that  the  three  television  stations  were  losing 
money.  (R.  3960-61.)  The  Commission  denied  this  petition  for  reconsidera¬ 
tion  on  April  23,  1954,  and  its  order  shows  far  less  than  “careful  delibera¬ 
tion.”  The  Commission  stated  that  KARM  had  alleged  that  all  of  the 
television  and  radio  stations  “are  incurring  substantial  operating  deficits.” 
(R.  4084.)  Perhaps  the  reason  why  the  Commission  concluded  that  KARM 
failed  to  make  a  “substantial  showing”  that  such  a  claim  was  true  was 
because  it  completely  misinterpreted  what  KARM  actually  had  claimed. 

30  Akron,  Canton  &  Youngstown  Ry.  v.  United  States,  261  U.S.  184,  200 
(1932).  The  Court  went  qn  to  state: 

“A  full  hearing  is  one  in  which  ample  opportunity  is  afforded  to  all 
parties  to  make,  by  evidence  and  argument,  a  showing  fairly  adequate 
to  establish  the  propriety  or  impropriety,  from  the  standpoint  of  justice 
and  law,  of  the  step  asked  to  be  taken.” 

See  also  Consolidated  Freightways,  Inc.  v.  United  States,  83  F.  Supp.  811, 
814  (E.D.  Wash.  1949). 

31  85  App.  D.C.  at  46,  175  F.2d  at  357. 
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and  the  court  stressed  that  the  parties  may  be  relied  upon 
to  urge  what  they  consider  to  be  substantial  areas  of 
difference.  In  so  doing,  the  court  used  a  hypothetical 
situation  which  is  singularly  appropriate  here.  It  stated: 

“To  illustrate,  if  neither  applicant  presents  as  a  ma¬ 
terial  factor  the  relative  financial  resources  of  him¬ 
self  and  his  adversary,  the  Commission  need  not  re¬ 
quire  testimony  upon  the  point  or  make  a  finding  in 
respect  to  it,  beyond  the  requisite  ability  for  bare 
qualification.  It  may  assume  that  there  is  no  material 
difference  between  the  applicants  upon  that  point.  * ,32 

By  analogy,  if  an  applicant  does  allege  that  a  material 
difference  exists  with  respect  to  financial  qualifications, 
the  Commission  must  require  and  consider  testimony 
thereon.33 

From  the  time  when  it  filed  its  first  petition  for  enlarge¬ 
ment  of  the  issues  (September  15, 1953),  KLARM  repeatedly 
and  continuously  challenged  the  financial  qualifications  of 
California  Inland  to  build  and  operate  its  station  as  pro¬ 
posed.  Further,  it  repeatedly  challenged  the  manner  in 
which  the  Commission  made  and  stubbornly  adhered  to  its 
ex  parte  finding  that  California  Inland  was  financially 
qualified.  We  submit  that  the  Commission’s  refusal  to 
allow  KARM  a  hearing  on  this  vital  point  violated  §  7  (c) 
of  the  Administrative  Procedure  Act,  §  309(b)  of  the  Com¬ 
munications  Act,  and  the  rules  of  the  Ashbacker  and 
Johnston  cases  as  well  as  of  the  other  cases  cited  supra.24 

32  85  App.  D.C.  at  47,  175  F.2d  at  358. 

33 “It  is  clear  that  administrative  agencies  m,ust  grant  a  fair  trial” 
California  Lumbermen’s  Council  v.  FTC,  103  F.2d  304,  305  (9th  Cir.  1939). 
Further,  it  is  an 

“.  .  .  established  rule  that  the  opportunity  to  present  a  case  and  to 
be  heard  is  fundamental  to  the  validity  of  proceedings  by  administrative 
tribunals  as  weU  as  by  courts.” 

Green  Spring  Dairy,  Inc.  v.  Commissioner,  208  F.2d  471,  475  (4th  Cir.  1953). 

34  This  court  stated  in  the  Johnston  case: 

“The  Commission  cannot  ignore  a  material  difference  between  two  ap¬ 
plicants  and  make  findings  in  respect  to  selected  characteristics  only. 
Neither  can  it  base  its  conclusion  upon  a  selection  from  among  its  find¬ 
ings  of  differences  and  ignore  all  other  findings.  It  must  take  into 
account  all  the  characteristics  which  indicate  differences,  and  reach  an 
over-all  relative  determination  upon  an  evaluation  of  all  .factors,  conflict¬ 
ing  in  many  cases.” 

85  App.  D.C.  at  47,  175  F.2d  at  357. 
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The  denial  of  a  full  hearing  deprived  KARM  of  its  rights 
without  due  process  of  law.  The  Commission’s  decision 
here  under  review  is  void,  and  must  be  set  aside.35  As  the 
Supreme  Court  recently  made  clear : 

“We  agree  that  a  ‘full  hearing’  under  §  309  means 
that  every  party  shall  have  the  right  to  present  his 
case  or  defense  by  oral  or  documentary  evidence,  to 
submit  rebuttal  evidence,  and  to  conduct  such  cross- 
examination  as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  Cf.  5  U.S.C.  §  1006(c).  Such  a 
hearing  is  essential  for  wise  and  just  application  of 
the  authority  of  administrative  boards  and  agencies.”33 

m 

THE  COMMISSION'S  DECISION  IS  ARBITRARY  AND  CAPRICIOUS 
IN  THAT  IT  IS  NOT  BASED  UPON  SUBSTANTIAL  EVIDENCE, 
PROPER  FINDINGS.  OR  VALID  CONCLUSIONS 

A.  Preliminary  Statement 

The  Commission’s  treatment  of  the  record  in  this  case, 
while  not  presenting  errors  as  manifest  as  the  denial  of 
a  full  hearing,  was  nonetheless  equally  destructive  of 
appellant’s  rights.  The  respective  results  reached  by  the 
examiner  and  the  Commission  are  diametrically  opposed 
and  apparently  unrelated,  although  they  are  based  upon 
a  record  which  contains  virtually  no  conflicts  in  the  evi¬ 
dence.  The  Commission  not  only  failed  to  give  proper 
treatment  to  the  evidence,  but  also  failed  to  make  proper 
findings  and  draw  proper  conclusions.  Thus,  the  Com¬ 
mission’s  decision  here  under  review  does  violence  to  the 
substantial  evidence  rule  of  the  Universal  Camera  case,37 
as  qualified  and  applied  in  the  recent  Allentown  case.38 

35 1 1  Administrative  action  quasi- judicial  in  character  is  void  if  a  hearing 
is  denied;  if  that  granted  was  ‘inadequate  or  manifestly  unfair;’  *  * 

In  re  Application  of  Plainfield-Union  Water  Co.,  11  N.J.  382,  393,  94  A.2d 
673,  678  (1953).  See  also  Norris  &  Hirshberg,  Inc.  v.  SEC,  82  App.  D.C. 
32,  36,  163  F.2d  689,  693  (1947),  cert,  denied,  333  U-S.  867  (1948)  ;  State  v. 
Alexander,  107  Iowa  177,  77  N.W.  841  (1899). 

36  United  States  v.  Storer  Broadcasting  Co.,  24  U.S.L.  Week  4256,  4259 
(U.S.  May  21,  1956),  also  at  13  Pike  &  Fischer  Rad.  Reg.  2161,  2168. 

37  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474  (1951). 

33  FCC  v.  Allentown  Broadcasting  Corp.,  349  U.S.  358  (1955). 
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Further,  in  several  respects  it  violates  the  mandate  of 
this  court  as  laid  down  in  the  Johnston  case,  supra. 

This  court  has  recently  confirmed  the  broad  discretional 
power  with  which  the  Commission  is  vested  in  reaching 
decisions  in  comparative  proceedings.30  However,  while  the 
court  is  not  to  be  governed  by  what  may  appear  to  it  to  be 
the  weight  of  the  evidence,  it  is  nonetheless  clear  that  a 
decision  cannot  be  sustained  unless  it  is  supported  by  sub¬ 
stantial  evidence  or  if  it  is  “arbitrary  or  capricious.”40 
The  Commission’s  choice  in  a  comparative  proceeding  can 
only  be  sustained  when  the  methods  followed  in  making  the 
choice  are  in  accordance  with  applicable  statutory  and 
judicial  requirements,  but  in  this  case  the  methods  em¬ 
ployed  were  not  of  such  a  character. 

B.  The  Commission's  Failure  To  Reach  Any  Conclusion  on  the 
Question  of  the  Diversification  of  Control  of  the  Media  of 
Mass  Communications  Was  Arbitrary  and  Capricious 

We  believe  it  is  accurate  to  state  that  since  1951,  when 
this  court  decided  the  Scripps-Howard  case,41  no  single 
criterion  in  comparative  proceedings  has  received  more 
careful  consideration  by  the  Commission  than  the  so-called 
diversity  question.  Without  exception  the  Commission  has 
considered  an  undue  concentration  of  control  of  the  media 
of  mass  communications  to  be  an  adverse  factor  in  con¬ 
sidering  an  applicant  for  a  grant.  The  McClatchy  case 
presents  an  outstanding  illustration  of  this  fact.42  Yet  in 


39  E.g.,  Pinellas  Broadcasting  Co.  v.  FCC,  230  F.2d  204,  206  (D.C.  Cir. 
1956). 

*0  E.g.,  see  Eastland  Co.  v.  FCC,  67  App.  D.C.  316,  320,  92  F.2d  467,  471, 
cert,  denied,  302  U.S.  735  (1937). 

41  Supra  note  25. 

42  McClatchy  Broadcasting  Co.  v.  FCC,  Case  No.  12,470.  McClatchy ’s  ap¬ 
plication  was  denied  by  the  Commission  on  the  basis  of  the  diversity  question, 
and  this  court  affirmed  this  result  on  January  27,  1956.  13  Pike  &  Fischer 
Rad.  Reg.  2067.  However,  by  order  adopted  May  10,  1956,  the  court  vacated 
its  judgment  and  the  case  is  currently  pending  reconsideration.  Examples 
of  other  recent  cases  which  have  treated  this  subject  as  one  of  vital  im¬ 
portance  are :  Tampa  Times  Co.  v.  FCC,  230  F.2d  224  (D.C.  Cir.  1956) ; 
Columbia  Empire  Telecasters,  Inc.  v.  FCC,  228  F.2d  459  (D.C.  Cir.  1955) : 
Clarksburg  Publishing  Co.  v.  FCC,  225  F.2d  511  (D.C.  Cir.  1955). 
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this  case,  where  the  evidence  was  not  in  dispute,  the  Com¬ 
mission  ignored  this  vital  point. 

California  Inland  operates  radio  station  KFRE  in 
Fresno  with  a  power  of  50,000  watts  as  a  CBS  affiliate.  It 
also  operates  FM  station  KRFM,  with  a  power  of  70,000 
watts.  Appellant,  on  the  other  hand,  operates  its  station 
KARM  as  an  ABC  affiliate  with  a  power  of  5  kilowatts, 
while  KARM-FM  operates  with  7.3  kilowatts.  (R.  4221.) 
Thus,  clearly  California  Inland  has  Fresno’s  prime  radio 
facility."13 

In  its  proposed  conclusions,  KARM  urged  that  a  grant 
to  California  Inland  would  give  the  area’s  prime  tele¬ 
vision  facility  (Fresno’s  only  VHF  channel)  to  the  holder 
of  the  city’s  most  powerful  radio  station.  (R.  4050.)  Cali¬ 
fornia  Inland  contended  that  such  a  result  would  be  desir¬ 
able.  (R.  3240.)  The  examiner  concluded  in  view  of  the 
diversification  factors  that  the  competitive  situation  in 
Fresno  would  be  worsened  by  a  grant  to  California  Inland 
and  bettered  by  a  grant  of  KARM.  In  his  view,  a  grant  to 
KARM  would  “create  a  competitive  situation  in  which 
the  only  Fresno  newspaper  [McClatchy]  would  be  pitted 
against  the  only  Fresno  50  kw  AM  station  and  also  against 
the  only  maximum  power  VHF  television  station.”  (R. 
4144.) 

Thus,  the  parties  argued  the  diversification  question, 
and  the  examiner  preferred  KARM  on  this  important 
criterion  of  comparison.  California  Inland  argued  against 
the  examiner’s  conclusion  in  its  exceptions  (R.  3391-93), 
while  KARM  replied  thereto  by  further  contending  that 
the  factor  of  diversity  is  strongly  in  its  favor.  (R.  4186- 
87.)  Yet  hovr  did  the  Commission  treat  this  subject?  It 
ignored  it.  In  so  doing,  the  Commission  committed  re¬ 
versible  error,  for  the  Johnston  case  requires  it  to  make 
findings  and  reach  conclusions  as  to  all  substantial  and 

■♦3  KARM  was  formerly  a  CBS  affiliate.  However,  when  KFRE  began 
operations  with  50,000  watts,  it  was  able  to  acquire  the  CBS  affiliation. 
California  Inland’s  president  testified  that  he  was  able  to  obtain  the  CBS  af¬ 
filiation  only  because  50,000  watts  resulted  in  greater  coverage.  (R.  776.) 
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►  relevant  differences  urged  by  the  parties  to  a  comparative 

<  proceeding.44 

C.  The  Commission's  Action  in  Disregarding  or  Explaining  Un- 

p  disputed  Facts  Regarding  California  Inland's  Commercial 

Excesses  Was  Arbitrary  and  Capricious 

* 

The  Supreme  Court  has  stated  that :  “  Interference  by  the 
courts  is  not  conducive  to  the  development  of  habits  of 
responsibility  in  administrative  agencies.”45  Applied  in 

►  certain  circumstances,  such  a  statement  has  merit.  How¬ 
ever,  it  is  indisputable  that  this  court  must  stand  as  a 

watchdog  to  correct  administrative  irresponsibility.  In 

*  this  case,  the  Commission’s  abuse  of  its  discretion  is  clear 
with  regard  to  the  question  of  the  manner  in  which  the 
two  applicants  have  operated  their  respective  radio 
stations. 

The  examiner,  who  had  heard  and  studied  all  of  the 
evidence,  concluded  that  “the  local  Fresno  merchant,  the 
viewing  public  residing  in  Fresno  and  the  area  to  be 
served  by  the  proposed  television  station,  and  the  public 
interest,  convenience  and  necessity  will  be  better  served 

►  by  granting  the  application  of  KARM  •  *  (R.  4145.) 

Appellant  earnestly  requests  the  court  to  compare  the 
examiner’s  ultimate  conclusions  (R.  4145)  with  the  Com¬ 
mission’s  “whitewashing”  of  those  conclusions  (R.  4275- 
79).  Such  a  comparison  makes  very  apparent  the  manner 

^  in  which  the  Commission  can,  if  it  chooses,  disregard  an 

examiner  and  the  facts  of  record  in  order  to  justify  the 

*  granting  of  a  given  application.  The  highlights  of  the 

►  technique,  however,  should  be  stressed  here. 

^  44  This  court  stated  in  the  Johnston  case: 

“In  respect  to  comparative  decisions,  these  are  the  essentials:  *  *  * 
(5)  Findings  must  be  made  in  respect  to  every  difference,  except  those 

*  which  are  frivolous  or  wholly  unsubstantial,  between  the  applicants  in¬ 
dicated  by  the  evidence  and  advanced  by  one  of  the  parties  as  effective. 

►  (6)  The  final  conclusion  must  be  upon  a  composite  consideration  of  the 
findings  as  to  the  several  differences,  pro  and  con  each  applicant.’ 7 

I  85  App.  D.C.  at  46,  175  F.2d  at  357. 

►  45  FCC  v.  Pottsville  Broadcasting  Co.,  309  U.S.  134,  146  (1940). 
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The  examiner  concluded  that  the  applicants  presented 

1  a  virtual  standoff  in  all  areas  of  comparison  but  one.  As 

he  viewed  the  case,  the  crucial  criterion  was  the  manner 

in  which  KARM  and  California  Inland  had  operated  their 

1  respective  radio  stations.  The  examiner  made  extensive 

and  thoroughly  accurate  findings  of  fact  which  showed 

beyond  any  doubt  that  California  Inland  had  been  guilty 

of  serious  over-commercialization  in  the  operation  of  its 

radio  station  KFRE.  Among  other  things,  he  found  and 

concluded  that  California  Inland  discriminated  against 

local  advertisers  and  often  carried  as  manv  as  seven  or 

•» 

eight  commercials  in  1414  minute  program  segments  (with 
as  many  as  four  back-to-back),  and  that  its  president  had 
expressed  the  intention  of  carrying  such  policies  forward 
into  television  because  of  his  announced  desire  “to  run  a 
successful  and  prosperous  business.”  (R.  4104-06,  4145.) 
On  the  other  hand,  he  correctly  found  and  concluded  that 
KARM  had  never  engaged  in  commercial  excesses  and 
had  never  discriminated  against  local  advertisers,  despite 
the  fact  that  the  station  was  losing  money.  (R.  4107, 4145.) 

All  of  these  facts  (and  many  others  of  a  similar  nature) 
were  a  matter  of  record.  They  compelled  the  examiner  to 
conclude  that  K ARM’s  primary  concern  was  public  service, 
while  California  Inland  placed  its  greatest  stress  on  profits. 
(R.  4145.)  In  order  to  reverse  the  examiner  and  award 
the  channel  in  issue  to  California  Inland,  the  Commission 
proceeded  to  remove  the  onus  of  over-commercialization 
from  the  intervenor.  The  manner  in  which  the  Commis¬ 
sion  effected  this  result  was  patently  arbitrary  and 
capricious. 

First  the  Commission  incredibly  concluded  that:  “No 
question  of  over-commercialization  by  either  applicant  is 
here  involved.”  (R.  4275.)  The  Commission  bases  its  re¬ 
moval  of  this  area  of  comparison  upon  two  factors.  First, 
it  is  claimed  that  a  stipulation  between  the  parties  prevents 
the  Commission  from  considering  commercial  excesses; 
secondly,  it  is  claimed  that  KARM  stated  no  point  of  re¬ 
liance  regarding  California  Inland’s  commercial  practices 
and  policies.  (R.  4275-76.) 
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The  Commission’s  reliance  upon  the  stipulation  would 
be  laughable  were  it  not  so  destructive  of  KARM’s  rights. 
The  stipulation  merely  found  the  parties  agreeing  that 
neither  was  entitled  to  preference  based  upon  “the  divi¬ 
sion  between  commercial  and  sustaining  programs.”  (R. 
4283.)  Clearly,  it  had  no  relationship  to  the  degree  of 
advertising  which  is  contained  within  a  given  commercial 
program  segment.  A  program  is  labelled  “commercial” 
whether  it  contains  ten  seconds  or  ten  minutes  of  adver¬ 
tising,  but  there  is  a  great  difference  between  the  two  in¬ 
sofar  as  the  listening  public  is  concerned.46 

The  Commission’s  contention  that  the  failure  of  KARM 
to  spell  out  as  a  point  of  reliance  the  fact  that  California 
Inland  overloads  certain  commercial  programs  with  spot 
announcements  is  a  similarly  transparent  device.  No  better 
response  to  this  “see-no-evil”  attitude  of  the  Commission 
could  be  made  than  merely  to  quote  its  own  language  in 
another  more  recent  opinion: 

“The  points  of  reliance  procedure  was  designed  to 
avoid  any  element  of  surprise  between  the  parties  and 
to  shorten  .  .  .  the  hearing  records  in  Commission 
proceedings.  It  was  not  designed  to  preclude  com¬ 
parison  of  the  parties  by  the  Commission  in  a  sig¬ 
nificant  area,  and  it  cannot  be  tortured  into  doing 
so.  ’ ,47 

In  the  decision  here  under  review,  the  Commission  con¬ 
cluded  that  “there  is  no  evidence  indicating  that  there  is 
any  variance  in  policies  between  the  applicants  in  the  sale 
of  announcements”  on  their  programs.  (R.  4275.)  This 
totally  ignores  the  record.  The  examiner’s  findings  in  this 
respect  were  largely  excerpts  from  the  testimony  of  Cali¬ 
fornia  Inland’s  president.  (R.  4104-06.)  He  testified  that  as 

46  During  the  hearing,  objection  was  made  to  questioning  regarding  Cali¬ 

fornia  Inland ’s  commercial  excesses.  Counsel  for  KARM  then  contended 
that  the  stipulation  related  solely  to  the  percentage  of  time  devoted  to 
commercial  programs,  rather  than  the  content  of  the  programs.  Counsel  for 
California  Inland  then  stated:  “Since  the  stipulation  is  not  clear,  ...  I 
have  no  objection  to  [proceeding].’ *  (R.  922.) 

47  Queen  City  Broadcasting  Co.,  12  Pike  &  Fischee  Rad.  Reg.  280a,  280c 
(1956). 
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many  as  seven  or  eight  spots  have  been  broadcast  in  a 
15  minute  period,  and  that  as  many  as  four  have  been 
back-to-back;  he  testified  that:  “We  have  made  it  a  policy 
to  try  during  the  periods  of  peak  business  activity,  which 
is  primarily  in  the  late  fall  season,  to  accommodate  as 
many  advertisers  as  we  could  in  one  or  two  of  the  quarter 
hours  we  broadcast  throughout  the  day.”  (R.  4105.) 
KARM,  however,  has  never  engaged  in  such  practices.  (R. 
4107.)  Thus,  it  is  seen  with  startling  clarity  just  how 
arbitrary  is  the  Commission’s  conclusion  that  “there  is 
no  evidence  indicating  that  there  is  any  variance  in  policies 
between  the  applicants”  regarding  the  sale  of  spot  an¬ 
nouncements.48  (R.  4275.) 

As  has  been  noted  supra,  the  examiner  found  and  con¬ 
cluded  that  California  Inland  discriminates  against  local 
advertisers.  (R.  4104-05.)  This  being  a  serious  matter,  the 
Commission  also  removed  the  adverse  effects  which  would 
normally  stem  from  such  a  set  of  facts.  The  Commission 
took  a  euphemistic  approach  to  this  subject.  The  facts 
showed,  as  the  examiner  correctly  found,  that  California 
Inland  charges  national  advertisers  more  than  local  ad¬ 
vertisers;  that  its  contracts  with  local  advertisers  contain 
a  recapture  provision  which  permits  it  to  take  back  any 
time  period  if  a  national  advertiser  subsequently  seeks  it; 
and  that  local  advertisers  are  forced  to  take  a  reduced 
'  period  of  time  for  spot  announcements  or  to  get  off  the 
air  or  move  to  another  time  altogether  if  California  In¬ 
land  has  a  chance  to  sell  the  time  to  a  national  advertiser 
at  a  higher  rate.  (R.  4104.)  The  record  also  showed,  and 
the  examiner  found,  that  “KARM  had  never  favored  the 
national  advertiser  as  against  the  local  merchant  regard¬ 
less  of  any  difference  there  may  be  in  rates.”  (R.  4107.) 

The  Commission  chose  to  refer  to  California  Inland’s 
conduct  along  these  lines  as  “a  compromise  arrangement,” 
and  as  “ afford [ing]  the  local  advertiser  this  opportunity.” 

The  Commission ’s  conclusion  is  all  the  more  surprising  since  the  decision 
expressly  recognizes  that  an  excessive  frequency  of  spot  announcements  is 
generally  “considered  to  reflect  adversely  on  an  applicant.’ ’  (R.  4278.) 

1  WKRG-TV,  Inc.,  10  Pike  &  Fischee  Rad.  Reg.  225  (1955);  Tampa  Times 
Co.,  10  Pike  &  Fischee  Rad.  Reg.  77  (1955). 
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(R.  4276.)  This  is  disingenuous,  to  say  the  least.  If  a  local 
advertiser  enters  into  a  contract  with  KARM,  the  station 
adheres  to  the  contract.  If  a  local  advertiser  enters  into  a 
contract  with  California  Inland,  however,  his  program  or 
his  spot  announcement  time  can  be  reduced  or  taken 
away  whenever  the  station  can  sell  the  same  program  or 
time  at  a  higher  rate.  One  need  not  be  a  broadcasting  ex¬ 
pert  to  recognize  the  value  of  a  certain  time  period  on  a 
regular  basis  to  an  advertiser;49  one  would  have  to  be 
naive  indeed  to  believe  that  California  Inland  does  not 
discriminate  against  the  local  advertiser.  In  fact,  its 
president  was  unable  to  testify  to  even  a  single  instance 
in  which  a  local  advertiser  has  been  allowed  to  advertise 
as  per  his  original  contract  with  the  station  if  a  national 
advertiser  subsequently  wanted  the  time  and  was  willing 
to  pay  more  for  it ;  he  further  testified  that  it  is  the  policy 
of  his  station  to  prefer  national  to  local  advertising  be¬ 
cause  of  the  rate  differential  between  the  two.  (R.  909-920, 
1025-26.) 

Space  does  not  permit  further  treatment  of  the  manner 
in  which  the  Commission  either  ignored  or  explained  the 
commercial  excesses  of  California  Inland  in  order  to  justify 
its  reversal  of  the  examiner.  Suffice  it  to  say  that  the 
examiner’s  findings  (R.  4104-07)  on  this  subject  were 
accurate  and  proper,  as  were  his  conclusions.  (R.  4145.) 
The  Commission’s  treatment  of  these  facts  was  clearly  an 
abuse  of  its  discretion. 

D.  The  Commission's  Treatment  of  the  Criteria  of  Integration 
of  Ownership  and  Management  and  of  Civic  Participation 
Was  Arbitrary  and  Capricious 

The  facts  regarding  the  degree  to  which  the  owners  of 
the  respective  applicants  are  to  be  integrated  into  their 
respective  stations’  operations,  and  to  which  their  prin¬ 
cipals  have  been  active  in  civic  affairs,  are  not  in  dispute. 
The  examiner  concluded  that  all  of  the  officers  and  stock¬ 
holders  of  both  applicants  will  participate  to  some  degree 

49  In  one  case,  for  example,  California  Inland  took  a  news  program  from 
a  local  advertiser  and  sold  the  time  to  the  Shell  Oil  Company  for  a  news 
program,  at  a  higher  rate.  (R.  917-920.) 
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in  the  operation  of  their  respective  stations,  and  that  the 
operating  heads  of  both  applicants  are  50%  or  better 
stockholders  and  officers  thereof.  Therefore,  in  view  of 
the  fact  that  each  applicant  has  a  past  broadcast  record, 
he  concluded  that  neither  was  entitled  to  a  preference  on 
the  criterion  of  integration  of  ownership  and  management. 
(R.  4134-35.) 


In  the  process  of  selecting  California  Inland,  the  Com¬ 
mission  took  a  different  view,  and  awarded  it  a  preference 
on  this  factor.  (R.  4266-67.)  In  so  doing,  we  submit  the 
Commission  acted  arbitrarily.  The  Commission  noted  that 
the  president  and  general  manager  of  California  Inland 
has  a  57%  interest  therein  (R.  4225);  since  KARM’s 
vice  president  and  general  manager  holds  “only  a  fifty 
percent  stock  interest,”  it  concluded  that  California  In¬ 
land  is  superior  from  a  strict  stock  percentage  stand¬ 
point.50  (R.  4266.)  Where  California  Inland  really  war¬ 
ranted  its  preference,  in  the  eyes  of  the  Commission,  was 
from  the  fact  that  three  of  its  employees  were  elected 
officers  of  the  company  and  sold  a  total  of  5%  of  its  stock 
some  two  weeks  after  the  applications  were  designated  for 
hearing.  (R.  4224, 4266.)  The  Commission  chose  not  to  con¬ 
sider  this  as  mere  window  dressing,  and  concluded  that 
the  gesture  of  making  these  employees  stockholders  on 
the  eve  of  a  hearing  entitled  California  Inland  to  a 
preference  based  thereon.51  To  deny  KARM’s  application 
partly  on  the  basis  of  such  a  specious  conclusion  is  sheer 
caprice. 


The  examiner  also  declined  to  award  either  applicant  a 
preference  on  the  basis  of  the  civic  participation  of  its 
principals,  partly  since  all  of  the  principals  have  been 
active  in  civic  affairs  in  one  way  or  another,  and  partly 
because  the  two  applicants  have  past  broadcast  records. 


so  However,  this  court  has  held  that  a  quantitative  comparison  alone  is  not 
sufficient.  Democrat  Printing  Co.  v.  FCC,  91  App.  D.C.  72,  202  F.2d  298 
(1952). 

51  The  examiner,  however,  took  note  of  the  recent  and  minor  nature  of 
these  stock  interests  in  declining  to  award  a  preference  based  on  integration. 
(K.  4134.) 
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(R.  4134-35.)  The  Commission  took  the  opposite  view. 
Because  California  Inland’s  president  has  joined  more 
organizations  than  has  the  head  of  KARM,  the  Commis¬ 
sion  awarded  California  Inland  “a  distinct  preference  in 
the  factor  of  civic  participation.”  (R.  4267-68.)  This  con¬ 
clusion  was  made  simpler  by  the  fact  that  the  Commission 
ignored  the  extensive  civic  participation  of  KARM’s 
treasurer-director,  in  violation  of  the  rule  of  the  Johnston 
case.52 

In  a  still  more  obvious  way,  however,  the  Commission’s 
preference  for  California  Inland  in  regard  to  the  afore¬ 
mentioned  criteria  is  seen  to  be  an  abuse  of  its  discretion. 
The  examiner  clearly  stated  that  he  declined  to  award  a 
preference  as  to  integration  and  civic  participation  partly 
because  the  applicants  were  so  alike  in  those  respects  and 
partly  because  the  applicants  have  past  broadcast  records. 
(R.  4135.)  In  taking  the  opposite  view,  the  Commission  dis¬ 
torted  the  examiner’s  rationale  and  stated  that  he  had  re¬ 
jected  the  criteria  as  being  of  no  decisional  significance 
solely  because  of  the  existence  of  the  past  broadcast 
records.  (R.  4268.)  Such  action  on  the  part  of  the  Commis¬ 
sion  is  not  only  arbitrary  per  se,  but  further  is  directly 
contradictory  to  the  established  policies  on  which  the  ex¬ 
aminer  had  relied.  The  Commission  has  repeatedly  stated: 

“Thus,  when  a  record  of  an  applicant’s  past  per¬ 
formance  in  the  operation  of  a  broadcast  station  is 
available,  such  factors  as  local  residence,  participa¬ 
tion  in  local  community  affairs,  and  integration  of 
ownership  and  management  become  less  critical.”53 


52  In  its  findings,  the  Commission  found  that  Gilbert  Jertberg,  the  treasurer- 
director  of  KARM,  was  among  other  things  a  past  president  of  the  local 
Bar  Association;  a  past  First  Commander  of  the  local  American  Legion  post; 
a  five-year  president  of  the  Community  Chest;  a  member  and  past  president 
of  the  Chamber  of  Commerce;  and  that  he  is  presently  a  member  of  the 
Board  of  Governors  of  Fresno  State  College  and  a  member  of  the  Board  of 
Education  of  the  State  of  California.  (R.  4233-34.)  However,  in  concluding 
that  California  Inland  was  to  be  preferred  on  civic  participation,  the  Com¬ 
mission  disregarded  this  impressive  record.  (R.  4267.) 

52  Petersburg  Television  Corp.,  10  Pikk  &  Fischer  Rad.  Reg.  567,  584-1 
(1954);  WJR,  The  Goodwill  Station,  Inc.,  9  Pike  &  Fischer  Rad.  Reg.  227, 
260d  (1954). 
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However,  in  this  case,  where  California  Inland’s  past 
broadcast  record  revealed  serious  defects,  the  Commis¬ 
sion  disregarded  the  broadcast  record  and  moved  fanciful 
preferences  into  the  forefront.  Such  action  was  clearly 
arbitrary  and  capricious. 

E.  The  Commission's  Ultimate  Preference  of  California  Inland 
Based  Upon  the  Criterion  of  Sensitivity  to  the  Needs  of  the 
Area  Was  Arbitrary  and  Capricious;  Is  Not  Supported  by 
Substantial  Evidence;  and  Is  Contrary  to  the  Commission's 
Own  Basic  Conclusions 

A  comparison  between  the  examiner’s  summary  conclu¬ 
sions  (R.  4145)  and  those  of  the  Commission  (R.  4280-81) 
reveals  the  totally  artificial  nature  of  the  decision  here 
under  review.  A  stranger  to  the  case  would  undoubtedly 
wonder  if  the  paragraphs  involved  relate  to  the  same  sub¬ 
ject  matter.  The  examiner  preferred  HARM  for  grant  be¬ 
cause  of  its  record  of  service  to  the  community,  and  for 
the  fact  that  KARM  has  never  discriminated  against  local 
advertisers  or  engaged  in  commercial  excesses  as  has 
California  Inland.  He  concluded  that  the  local  Fresno 
merchants  and  the  viewing  public  would  be  better  served 
by  a  service-conscious  KARM  than  by  a  profit-conscious 
California  Inland.  (R.  4145.) 

The  Commission’s  summation  discards  the  factor  of 
commercial  practices  and  policies.34  It  states  in  part: 

“Throughout  the  entire  record  one  major  difference 
between  the  parties  has  -woven  itself  as  an  almost 
continuous  thread.  This  major  difference  lies  in  the 
field  of  sensitivity  to  the  needs  of  the  area.  Here  a 
disparity  is  shown  between  the  parties  with  respect 
to  their  efforts  to  remain  constantly  aware  of  these 
needs  and  the  steps  they  have  taken  to  serve  them 
through  their  respective  stations.”  (R.  4280.) 

The  Commission  then  proceeded  to  grant  California  In¬ 
land’s  application  because  of  its  “noted  superiority”  in 
integration  of  ownership  and  management  and  because  of 

54  ‘  ‘  None  so  blind  as  those  that  will  not  see.  ’  ’  Mathew  Henry,  Commen¬ 
taries,  Jeremiah  XX. 
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“the  more  active  participation  of  its  principals  in  com¬ 
munity  affairs.”  (R.  4280.)  Thus,  while  the  Commission’s 
basic  conclusions  gave  only  limited  preferences  to  Cali¬ 
fornia  Inland  as  to  these  factors,  its  ultimate  decision  of 
the  entire  case  was  based  upon  them. 

The  Universal  Camera  case  held  that  administrative  de¬ 
cisions  must  be  supported  by  substantial  evidence,  consid¬ 
ering  the  record  as  a  whole.  Further,  the  examiner’s 
initial  decision  must  be  considered  as  a  part  of  the  record.55 
Yet  here,  as  regards  “sensitivity  to  the  needs  of  the  area,” 
not  only  are  the  Commission’s  summary  conclusions  not 
supported  by  substantial  evidence,  but  they  are  in  fact 
directly  contradicted  by  the  Commission’s  own  basic  con¬ 
clusions.  Thus,  a  fortiori  the  ultimate  conclusion  regard¬ 
ing  sensitivity  cannot  be  sustained. 

The  Commission  relies  upon  California  Inland’s  “sensi¬ 
tivity”  as  indicating  that  it  will  serve  the  needs  of  the 
area  better  than  KARM.  (R.  4280.)  Yet  what  are  the  Com¬ 
mission’s  own  conclusions  regarding  how  the  applicants’ 
“sensitivity”  has  been  reflected  in  the  facts  of  their  past 
broadcast  operations? 

First  the  Commission  concluded  that  KARM  had  taken 
the  lead  in  obtaining  better  weather  reporting  in  Fresno, 
and  labelled  this  “an  accomplishment  ...  of  great  service 
to  the  community.”  Also,  it  concluded  that  KARM  had 
been  instrumental  in  getting  better  news  wire  services  in 
Fresno,  stating  that:  “These  activities  reflect  credit  on 
the  management  of  station  KARM  and  are  indicative  of 
its  desire  to  serve  the  community.”  (R.  4268.) 

As  to  agricultural  programming,  the  Commission  quite 
properly  gave  California  Inland  a  slight  preference,  since 
its  50,000  watt  operation  calls  for  it  to  serve  as  more  of 
an  agricultural  station.  However,  it  concluded  regarding 

55  “Wc  intend  only  to  recognize  that  evidence  supporting  a  conclusion  may 
be  less  substantial  when  an  impartial,  experienced  examiner  who  has 
observed  the  witnesses  and  lived  with  the  case  has  drawn  conclusions 
different  from  the  Board’s  than  when  he  has  reached  the  same  conclu¬ 
sion.  ’  * 

Universal  Camera  Corp.  v.  NLRB,  supra  note  37,  340  U-S.  at  496. 

Also,  §  409(b)  of  the  Communications  Act  makes  decisions  part  of  the 
record. 
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farm  programming  that:  “Each  applicant  has  broadcast 
programs  designed  to  serve  the  needs  of  this  dominant 
industry  of  the  area  which  they  are  licensed  to  serve 
•  *  (R.  4269.)  As  to  local  news,  it  concluded  that  “each 

presented  comprehensive  and  accurate  news  program¬ 
ming.”  (R.  4269.)  It  concluded  that  “each  applicant  has 
a  superior  record  in  the  field  of  educational  programs.”56 
Further,  “each  applicant  has  shown  extensive  coopera¬ 
tion  with  local  civic  organizations  and  each  has  devoted 
substantial  time  to  the  broadcast  of  programs  for  these 
organizations.”  (R.  4270.) 

These  basic  conclusions,  made  by  the  Commission  itself, 
can  rationally  lead  only  to  the  ultimate  conclusion  that 
KARM  has  been  at  least  as  sensitive  to  the  needs  of  the 
area  as  California  Inland  in  the  past.  When  one  considers 
in  addition  the  fact  that  California  Inland  discriminates 
against  local  merchants  and  indulges  in  commercial  ex¬ 
cesses,  it  is  clear  that  it  is  KARM  and  not  California  In¬ 
land  which  is  more  sensitive  to  the  needs  of  the  area.  The 
Commission’s  conclusion  to  the  contrary  can  only  be  viewed 
as  glaringly  arbitrary  and  capricious. 

The  treatment  to  be  given  by  this  court  to  the  record 
here  is  governed  by  the  rule  of  the  Universal  Camera  case, 
as  applied  in  the  Allentown  case.  Under  the  rule  of  those 
cases,  cited  swpra,  the  findings  and  conclusions  of  an  ex¬ 
aminer  (as  distinguished  from  the  agency)  cannot  be  dis¬ 
regarded  and  given  no  force  and  effect.  This  is  particu¬ 
larly  true  where,  as  here,  the  findings  and  conclusions  of 
the  examiner  are,  in  substantial  and  vital  areas,  in  accord¬ 
ance  with  the  facts  of  record  while  those  of  the  Commis- 

36  One  particularly  glaring  example  of  the  treatment  accorded  KARM  by 
the  Commission  should  be  called  to  the  court's  attention  at  this  point.  By  a 
letter  written  in  1952,  the  president  of  Fresno  State  College  stated  that 
KARM  has  given  more  time  for  educational  programs  “than  any  other 
station  in  Fresno. ' '  Since  this  letter  proved  KARM 's  educational  superiority, 
the  Commission  considered  it  only  “for  the  limited  purpose  of  showing  that 
such  a  letter  was  written."  (R.  4240.)  Then,  in  its  summary  conclusion, 
the  Commission  took  the  totally  erroneous  position  that  California  Inland 
had  been  “particularly  active  in  educational  fields."  (R.  4280.)  The  re¬ 
fusal  of  the  Commission  to  accept  the  truth  of  the  representations  in  the 
letter  is  shown  to  be  patently  arbitrary  by  the  testimony  of  the  same  president 
of  Fresno  State  College,  who  specifically  testified  that  the  statements  in  the 
letter  are  true.  (R.  2444.) 
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sion  are  not.  We  do  not  believe  that  this  court  can  con¬ 
done  the  treatment  which  the  Commission  has  given  the 
record  in  this  proceeding  without  doing  violence  to  the 
rule  of  the  Universal  Camera  case  as  well  as  the  reasons 
for  that  rule.57 


IV 

THE  DECISION  APPEALED  FROM  IS  VOID  SINCE  IT  WAS  NOT 
ADOPTED  BY  A  LEGALLY  VALID  MAJORITY  OF  THE 
QUORUM  REQUIRED  BY  §  4  (h)  OF  THE  ACT.  AND  THE 
NATURE  OF  THE  VOTES  CAST  BY  THE  COMMISSION 
DEPRIVED  APPELLANT  OF  DUE  PROCESS  OF  LAW 

A.  Preliminary  Statement 

The  third  and  final  type  of  error  with  which  we  deal  in¬ 
volves  the  manner  in  which  the  Commission  (collectively 
and  individually)  voted  in  adopting  the  decision  here 
under  review.  KARM  is  convinced  that  a  relationship 
exists  between  the  nature  of  the  Commission’s  vote  and 
the  treatment  which  was  given  to  the  facts  of  record  (dis¬ 
cussed  supra).  In  any  event,  the  final  act  in  the  adminis¬ 
trative  process  was  accomplished  in  such  a  manner  as  to 
require  that  the  decision  be  vacated  and  the  cause  re¬ 
manded  for  these  reasons  alone. 

All  seven  commissioners  participated  in  the  vote  taken. 
Voting  to  grant  the  application  of  California  Inland  and 
deny  that  of  KARM  were  Commissioners  Webster,  Doer- 
fer,  Lee  and  Mack.  Voting  in  favor  of  KARM  was  Chair¬ 
man  McConnaughey.  Commissioners  Hyde  and  Bartley 

57  The  Supreme  Court  stated  in  the  Universal  Camera  case : 

“We  conclude,  therefore,  that  the  Administrative  Procedure  Act  and 
the  Taft-Hartley  Act  direct  that  courts  must  now  assume  more  respon¬ 
sibility  for  the  reasonableness  and  fairness  of  Labor  Board  decisions 
than  some  courts  have  shown  in  the  past.  Reviewing  courts  must  be 
influenced  by  a  feeling  that  they  are  not  to  abdicate  the  conventional 
judicial  function.  Congress  has  imposed  on  them  responsibility  for  assur¬ 
ing  that  the  Board  keeps  within  reasonable  grounds.  That  responsibility 
is  not  less  real  because  it  is  limited  to  enforcing  the  requirement  that 
evidence  appear  substantial  when  viewed,  on  the  record  as  a  whole,  by 
courts  invested  with  the  authority  and  enjoying  the  prestige  of  the 
Courts  of  Appeals.  The  Board’s  findings  are  entitled  to  respect;  but 
they  must  nonetheless  be  set  aside  when  the  record  before  a  Court  of 
Appeals  clearly  precludes  the  Board’s  decision  from  being  justified  by 
a  fair  estimate  of  the  worth  of  the  testimony  of  witnesses  or  its  informed 
judgment  on  matters  within  its  special  competence  or  both.”  (340  U.S. 
at  490.) 
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voted  not  only  against  appellant’s  application,  but  against 
that  of  California  Inland  as  well.  (R.  4213.) 

Commissioner  Mack,  one  of  the  four  who  voted  for  the 
decision,  was  not  a  member  of  the  Commission  when  the 
oral  argument  was  conducted.  Commissioner  Hyde,  who 
was  then  a  member  of  the  Commission,  was  not  present 
at  the  argument.  Commissioner  Bartley,  who  had  been 
present  at  the  oral  argument  and  therefore  was  eligible  to 
vote,  and  Commissioner  Hyde  who  was  not,  voted  against 
both  applications  for  reasons  extraneous  to  the  record. 
(R.  4290.)  Commissioner  Lee,  who  was  recorded  as  voting 
in  favor  of  California  Inland,  explained  that  his  vote  was 
cast  for  reasons  of  expediency  rather  than  for  legally 
valid  reasons.  (R.  4291.)  The  questions  raised  by  this  com¬ 
plex  and  at  best  unusual  state  of  affairs  are  vitally  impor¬ 
tant  ones  of  first  impression  in  the  field  of  administrative 
law. 

B.  Three  Valid  Votes  Were  Necessary  for  a  Legal  Adoption  of 
the  Decision  Here  Under  Review 

Consideration  should  first  be  given  to  the  minimal  re¬ 
quirements  of  a  valid  vote  by  the  Commission.  These  re¬ 
quirements  are  not  open  to  conjecture.  They  are  estab¬ 
lished  by  §4(h)  of  the  Act,58  which  provides  that  four 
members  of  the  Commission  shall  constitute  a  quorum 
thereof,  and  by  the  universally  accepted  rule  that  a  body 
can  act  legally  only  through  a  valid  majority  of  a  quorum.50 

As  will  be  developed  infra,  commissioners  who  have  not 
heard  oral  argument  may  not  validly  participate  in  a  final 
decision.  Since  two  commissioners  did  not  hear  argument 
in  this  case,  we  are  faced  with  a  quorum  of  five.  Thus, 
three  legally  valid  votes  would  have  to  have  been  cast  in 
favor  of  California  Inland  in  order  for  the  decision  here 

38  48  Stat.  1066,  47  U.S.C.  $  154(h). 

39  See  Federal  Broadcasting  System,  Inc.  v.  FCC,  225  F.2d  560,  565  (D.C. 
Cir.),  cert,  denied,  350  U.S.  923  (1955);  Clark  v.  City  Council  of  Waltham, 
328  Mass.  40,  41,  101  N.E.  2d  369,  370  (1951) ;  E.  C.  Olsen  Co.  v.  State  Tax 
Commission,  109  Utah  563,  571,  168  P.2d  324,  328  (1946). 
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under  review  to  have  been  validly  adopted.  However,  as 
will  be  shown,  such  votes  were  not  cast. 

C.  A  Commissioner  Who  Has  Not  Heard  Oral  Argument 
May  Not  Participate  in  the  Decision  of  an  Adjudicatory 
Proceeding 

Two  provisions  of  the  Communications  Act  are  particu¬ 
larly  relevant  with  regard  to  the  question  of  whether  a 
commissioner  may  vote  in  an  adjudicatory  proceeding  if 
he  did  not  hear  oral  argument.  Section  309(b)  provides 
that  any  hearing  which  is  held  on  an  application  “shall  be 
a  full  hearing.”00  Section  409(b)  provides  that  in  all 
adjudicatory  proceedings  before  the  Commission,  after  a 
hearing  and  after  the  issuance  of  an  initial  decision, 

“.  .  .  the  Commission  shall  permit  the  filing  of  excep¬ 
tions  to  such  initial  decision  by  any  party  to  the  pro¬ 
ceeding  and  shall,  upon  request,  hear  oral  argument 
on  such  exceptions  before  the  entry  of  any  final  de¬ 
cision,  order,  or  requirement.”01 

The  interrelationship  between  these  two  sections  is  made 
clear  by  their  terms,  and  has  recently  been  recognized  by 
this  court.02  Thus,  the  questions  to  be  determined  are  gov¬ 
erned  by  both  statutory  provisions. 

It  has  been  pointed  out  that  neither  Commissioner  Hyde 
nor  Commissioner  Mack  was  present  on  December  17,  1954, 
when  oral  argument  was  conducted  on  the  exceptions  to 
the  initial  decision.  Commissioner  Hyde,  who  was  other¬ 
wise  qualified,  was  absent.  Mack  was  not  even  a  member 
of  the  Commission  at  the  time.03  It  is  submitted  that  the 
requirement  of  §  409(b)  that  “the  Commission  .  .  .  shall 

60  48  Stat.  1085,  as  amended,  66  Stat.  715,  47  TT.S.C.  $  309(b). 

Cl  48  Stat.  1096,  as  amended,  66  Stat.  721,  47  U.S.C.  $  409(b).  As  was 
stated  in  the  House  Report  accompanying  $  409(b),  the  statute  “directs  the 
Commission  ...  to  hear  oral  argument  .  .  .  before  the  entry  of  any  final 
decision.”  H.R.  Rep.  No.  1750,  82d  Cong.,  2d  Scss.  $  15  (1952),  also  at 
1  Pike  &  Fischer  Rab.  Reg.  10:318. 

62  Channel  16  of  Rhode  Island,  Inc.  v.  FCC,  229  F.2d  520,  524  (D.C.  Cir. 
1956). 

63  Commissioner  Mack  was  sworn  in  on  July  7,  1955,  more  than  six  months 
after  the  oral  argument. 
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hear  oral  argument”  has  individual  as  well  as  collective 
application,  and  that  neither  of  the  two  commissioners 
who  had  not  heard  oral  argument  was  qualified  to  cast  a 
vote  on  the  decision  of  January  11, 1956  here  under  review. 
Thus,  votes  cast  by  these  two  men  can  give  no  validity  to 
the  action  taken.  While  we  believe  that  §  309(b)  and 
§  409(b)  in  themselves  compel  this  result,  numerous  other 
authorities  also  support  this  conclusion. 

The  first  section  of  this  brief  dealt  -with  the  meaning  of 
the  term  “full  and  fair  hearing”  from  the  standpoint 
of  the  content  of  a  hearing.  Now,  the  term  must  be 
considered  from  the  standpoint  of  rendering  a  decision. 
Even  prior  to  the  1952  amendment  of  §  309  which  made  a 
full  hearing  a  condition  precedent  to  a  valid  decision  in  a 
proceeding  such  as  this,  various  courts  had  occasion  to  ex¬ 
amine  the  definition  of  the  term  and  the  reasons  for  it. 

The  first  Morgan  case64  is  a  leading  one  on  the  subject. 
The  Secretary  of  Agriculture  was  required  by  statute  to 
hold  a  “full  hearing”  before  establishing  rates  for  stock- 
yard  services.  The  Secretary  decided  the  case  on  the  basis 
of  information  submitted  to  him  by  subordinates,  and  his 
failure  to  hear  oral  argument  was  among  the  allegations 
of  error.  The  Court  stated: 

“The  ‘hearing’  is  the  hearing  of  evidence  and  argu¬ 
ment.  If  the  one  who  determines  the  facts  which  under¬ 
lie  the  order  has  not  considered  evidence  or  argument, 
it  is  manifest  that  the  hearing  has  not  been  given.” 
(298  IT.S.  at  480.) 

The  Court  went  on  to  note  that  it  was  not  enough  to  deter¬ 
mine  that  the  order  was  supported  by  the  evidence ;  rather, 
“The  one  who  decides  must  hear.”63 

The  Supreme  Court  dealt  further  with  the  term  “full 
hearing”  and  with  due  process  requirements  in  the  second 
Morgan  case.66  Once  again  the  Court  invalidated  admill- 

64  Morgan  v.  United  States,  supra  note  19. 

65  Id.,  298  U.S.  at  481 ;  see  also  Shields  v.  Utah  Idaho  Central  R.B.,  305 
U.S.  177,  182  (1938). 

66  Morgan  v.  United  States,  304  U.S.  1  (1938). 
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istrative  action,  partly  because  the  Secretary  of  Agricul¬ 
ture  had  not  heard  oral  argument  but  had  merely  read  a 
transcript  and  had  conferred  ex  parte  with  subordinates 
who  had  prepared  the  findings  involved.  The  Court  stressed 
that  due  process  considerations  dictate  that  participants  in 
an  administrative  proceeding  be  afforded  the  “rudimentary 
requirements  of  fair  play,”07  and  stated  further  that: 

“The  requirements  of  fairness  are  not  exhausted  in 
the  taking  or  consideration  of  evidence  but  extend  to 
the  concluding  parts  of  the  procedure  as  well  as  to 
the  beginning  and  intermediate  steps.”  (304  U.S.  at 
20.) 

Section  409(b) ’s  requirement  that  “the  Commission 
.  .  .  shall  hear  oral  argument”  provides  a  guarantee  that 
parties  may  be  certain  of  at  least  one  opportunity  of  pre¬ 
senting  their  contentions  to  those  who  ultimately  will  de¬ 
cide  their  case.  The  equities  favoring  such  a  guarantee 
have  long  been  recognized.  In  the  early  case  of  Londoner 
v.  Denver ,  210  U.S.  373  (1908),  the  legality  of  a  tax  assess¬ 
ment  was  under  review.  The  parties  were  able  to  file  writ¬ 
ten  objections  but  were  not  permitted  oral  argument.  The 
Supreme  Court  held  this  to  be  a  denial  of  due  process, 
since 

“.  .  .  a  hearing  in  its  very  essence  demands  that  he 
who  is  entitled  to  it  shall  have  the  right  to  support  his 
allegations  bv  argument  however  brief,  *  *  #.”  (210 
U.S.  at  386.) 

As  a  matter  of  simple  logic,  of  what  value  is  the  right 
to  oral  argument  if  commissioners  may  vote  without  hav¬ 
ing  heard  it?  This  court  expressly  recognized  this  fact 
in  the  case  of  Tri-State  Broadcasting  Co.  v.  FCC.08  There 
it  was  held  that  the  Commission  had  not  erred  in  not  hav¬ 
ing  conducted  an  oral  argument,  since  the  parties  had  not 
requested  it.  However,  the  court  stated : 

C7  Id.  at  14. 

68  71  App.  D.C.  157,  107  F.2d  956  (1939). 
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“Obviously  oral  argument  under  the  statute  is  an 
important  right  to  a  party  *  *  *.  It  might  very  well 
induce  the  Commission  to  make  one  finding,  when  with¬ 
out  such  argument,  it  may  have  made  a  contrary 
finding.  Right  of  argument  is  an  indispensable  step 
to  a  fair  hearing.”69 

It  would  be  idle  and  contrary  to  all  established  rules  of 
statutory  construction  to  assume  that  Congress  did  not 
act  with  full  knowledge  of  these  and  similar  cases  when 
it  enacted  the  present  §§  309(b)  and  409(b)  in  1952.  Surely 
Congress  recognized  the  problems  of  achieving  the  “rudi¬ 
mentary  requirements  of  fair  play”  in  administrative  pro¬ 
ceedings  when  it  provided  in  §  409(b)  that  the  Commis¬ 
sion  shall  hear  oral  argument.70 

There  is  no  judicial  authority  for  a  contrary  view.  Those 
cases  which,  on  their  special  facts,  have  sustained  action 
in  the  absence  of  oral  argument  only  emphasize  the  fact  that 
commissioners  who  have  not  heard  oral  argument  are  pre¬ 
cluded  by  §  409(b)  from  voting  on  a  final  decision.  In  the 
case  of  Eastland  Co.  v.  FCC,71  the  hearing  had  been  con¬ 
ducted  by  a  three  man  division  of  the  Commission,  rather 
than  by  an  examiner.  Prior  to  decision,  two  of  the  com¬ 
missioners  were  replaced.  The  commissioners  who  had 
not  heard  the  evidence  had  studied  the  record,  and  this 
court  upheld  the  validity  of  the  decision  of  the  division. 
However,  then  as  now  §  409  called  for  oral  argument  only 
in  cases  which  had  been  heard  by  an  examiner,  and  in  the 
Eastland  case  the  hearing  had  not  been  conducted  by  an 
examiner.  The  statutory  requirement  here  involved  thus 
was  not  present  in  that  case,  so  it  was  proper  for  the  two 


C9  71  App.  D.C.  at  159,  107  F.2d  at  958. 

70  Further  assurance  of  the  fact  that  Congress  specifically  recognized  the 
complex  nature  of  proceedings  before  the  FCC  in  guaranteeing  parties  the 
right  to  be  heard  by  those  who  are  to  decide  their  cases  is  found  in  $  409(d) 
of  the  Act,  47  U.S.C.  $  409(d).  It  provides: 

“To  the  extent  that  the  foregoing  provisions  of  this  section  [includ¬ 
ing  $  409(b) ’s  right  of  oral  argument]  are  in  conflict  with  provisions  of 
the  Administrative  Procedure  Act,  such  provisions  of  this  section  shall 
be  held  to  supersede  and  modify  the  provisions  of  that  Act.” 

71  Supra  note  40. 
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commissioners  who  had  not  heard  oral  argument  to  have 
voted.72 

A  somewhat  similar  situation  existed  in  the  case  of 
Sisto  v.  CAB.™  There,  two  of  a  statutory  quorum  of  three 
commissioners  had  heard  oral  argument,  and  the  third  had 
read  the  transcript  thereof.  The  action  under  review  was 
held  to  be  valid,  since  the  statute  involved  required  the 
Board  to  “hear  or  receive”  argument.74  However,  here 
we  have  no  statutory  alternative  of  “receiving”  argument; 
the  Commission  must  hear  it. 

For  the  most  part,  the  foregoing  material  relates  to  the 
Commission  as  an  entity.  However,  it  is  manifest  that  the 
requirements  imposed  by  §§  309(b)  and  409(b)  have 
individual  as  well  as  collective  applicability  to  members 
of  the  Commission.  This  must  be  true  since  the  Com¬ 
mission  can  act  collectively  only  through  the  concerted  or 
combined  acts  of  its  individual  members,  and  what  is  true 
of  the  whole  must  be  true  of  its  parts.  Commissioner 
Mack,  who  voted  for  California  Inland,  had  not  heard 
oral  argument;  neither  had  Commissioner  Hyde.  Thus, 
they  failed  to  comply  with  the  requirements  of  §  409(b), 
and  the  validity  of  the  Commission  decision  here  under 
review  must  be  determined  without  counting  the  votes  of 
those  two  members,  just  as  though  they  had  not 
participated. 

D.  A  Vote  Cast  for  Reasons  Other  Than  Deciding  the  Issues 

Presented  Is  Invalid 

Still  further  defects  in  the  nature  of  the  Commission’s 
voting  are  presented  by  this  case.  Three  of  the  commis¬ 
sioners  cast  votes  for  reasons  other  than  deciding  the 

72  The  Eastland  case  is  consistent  with  the  Supreme  Court’s  later  ruling 
in  FOC  v.  WJR,  The  Goodwill  Station,  Inc.,  337  U.S.  265  (1949).  There 
the  Court  held  that  oral  argument  need  be  held  only  where  the  statute  re¬ 
quires  it,  and  the  statute  involved  in  that  case  contained  no  such  requirement. 
However,  the  Court’s  holdings  was  made  specifically 

1 1  Without  in  any  sense  discounting  the  value  of  oral  argument  wherever 
it  may  be  appropriate  or,  by  virtue  of  the  particular  circumstances,  con¬ 
stitutionally  required,  *  *  (337  U.S.  at  276.) 

73  86  App.  D.C.  31,  179  F.2d  47  (1949). 

74  The  case  interpreted  52  Stat.  1021,  49  U.S.C.  $  644(a). 


specific  issues  which  were  before  them  for  consideration. 
Commissioner  Bartley  voted  to  deny  both  applications,  not 
because  of  any  defect  in  either  applicant,  but  solely 
because  of  bis  disagreement  with  the  majority  of  the  Com¬ 
mission  on  completely  extraneous  allocation  matters. 
(R.  4290.)  Commissioner  Hyde,  who  was  ineligible  by 
virtue  of  not  having  beard  oral  argument,  voted  with 
Commissioner  Bartley  against  granting  either  application. 
Commissioner  Lee,  who  was  otherwise  eligible,  voted  for 
California  Inland  although  he  had  voted  earlier  for 
KARM.  In  switching  his  vote,  he  issued  a  statement  which 
revealed  that  he  did  so  solely  to  avoid  “a  voting  impasse.” 
(R.  4291.) 

Research  reveals  no  cases  in  which  administrative 
officials  have  so  conducted  themselves.  However,  relevant 
statutes  and  analogous  cases  make  it  clear  that  members 
of  administrative  agencies  have  certain  duties  to  perform 
and  that  those  duties  have  definable  limits. 

When  an  appellate  court  reviews  the  proceedings  of  a 
lower  court,  “the  rule  is  settled  that  if  the  decision  below 
is  correct,  it  must  be  affirmed,  although  the  lower  court 
relied  upon  a  wrong  ground  or  gave  a  wrong  reason.”75 
This  principle  was  followed  and  enlarged  upon  in  the 
Chenery  case.78  In  the  Chenery  case,  the  SEC  had  reached 
a  result  which  appeared  to  be  correct,  but  the  reasons 
upon  which  the  decision  was  reached  were  invalid.  The 
Supreme  Court  reversed,  pointing  out  that  administrative 
decisions  are  not  like  judicial  decisions  since  agencies  must 
pass  upon  questions  of  fact  and  policy  as  well  as  of  law. 
Thus, 

“We  .  .  .  hold  that  an  administrative  order  cannot 
be  upheld  unless  the  grounds  upon  which  the  agency 
acted  in  exercising  its  powers  were  those  upon  which 
its  action  can  be  sustained.”77 

73  Helvering  v.  Gowran,  302  U.S.  23S,  245  (1937). 

76  SEC  v.  Chenery  Corporation,  318  U.S.  80  (1943). 

77  id.  at  95.  The  Court  expressed  the  rationale  of  its  decision  as  follows: 

“If  an  order  is  valid  only  as  a  determination  of  policy  or  judgment 
which  the  agency  alone  is  authorized  to  make  and  which  it  has  not  made, 


47 


Certain  requirements  concerning  the  character  of  the 
decision  which  the  Commission  collectively,  and  its 
members  individually,  must  make  are  also  imposed  by 
statute.  Section  409(b)  of  the  Communications  Act 
provides  in  pertinent  part: 

“All  decisions  .  .  .  shall  become  a  part  of  the  record 
and  shall  include  a  statement  of  (1)  findings  and 
conclusions,  as  well  as  the  basis  therefor,  upon  all 
material  issues  of  fact,  law,  or  discretion,  presented 
on  the  record;  *  *  *.”78 

Statutory  requirements  such  as  this  can  only  be  con¬ 
sistent  with  the  fact  (and  a  recognition  by  Congress  of  the 
fact)  that  agencies  such  as  the  Commission  are  expected 
to  dispose  of  the  questions  presented  to  them  in  such  a 
manner  that  judicial  review  can  determine  not  only 
whether  the  result  is  correct,  but  also  whether  it  is  based 
upon  proper  grounds.  Such  requirements  are  entirely 
inconsistent  with  action  taken  by  members  of  a  commission 
which  has  no  relationship  to  the  questions  presented  to 
them  for  decision  in  a  given  proceeding. 

From  the  foregoing  it  is  manifest  that  the  votes  of 
Commissioners  Bartley  and  Hyde  are  invalid,  since  they 
bore  no  relationship  to  the  issues  presented  for  decision. 
The  further  effect  of  their  negative  votes  will  be  made 
clear  infra ,  but  since  Commissioner  Bartley  did  not  vote 
for  California  Inland  we  need  go  no  further  at  this 
juncture  than  to  point  out  the  invalidity  of  his  (and 
Commissioner  Hyde’s)  vote  against  both  applicants. 

We  now  turn  to  the  vote  of  Commissioner  Lee,  who 
ultimately  did  vote  to  grant  California  Inland’s  applica¬ 
tion.  His  vote  is  also  invalid,  but  for  somewhat  different 
reasons.  He  performed  the  rather  difficult  task  of  being 
on  both  sides  of  the  case,  and  the  manner  in  which  he  did 

a  judicial  judgment  cannot  be  made  to  do  service  for  an  administrative 
judgment.  For  purposes  of  affirming  no  less  than  reversing  its  orders, 
an  appellate  court  cannot  intrude  upon  the  domain  which  Congress  has 
exclusively  entrusted  to  an  administrative  agency.”  (318  U.S.  at  88.) 

78  47  U.S.C.  $  409(b).  Similar  language  is  found  in  $  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act,  60  Stat.  242,  5  U.S.C.  $  1007(b). 
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so  clearly  invalidates  his  vote.  No  more  eloquent  argument 
against  the  legality  of  Commissioner  Lee’s  vote  could  he 
made  than  merely  to  quote  in  part  from  his  concurring 
opinion  (R.  4291) : 

“The  situation  which  confronted  us  before  my 
present  vote  was  that  three  commissioners  favored 
KFRE  [California  Inland]  and  two  KARM  (Chairman 
McConnaughey  and  myself) ;  the  remaining  two  com¬ 
missioners  did  not  favor  any  grant  at  this  time. 

“It  is  my  personal  opinion  that  such  a  situation 
provides  a  legal!  grant  to  KFRE.  However,  to  avoid 
any  question  that  a  voting  impasse  has  resulted,  I 
believe  that  it  is  more  in  the  public  interest  for  me  to 
concur  in  the  majority  opinion,  finding  that  the  KFRE 
application  should  be  granted.” 

He  then  proceeded  to  rationalize  the  result  which  he  felt 
to  be  effecting  by  switching  his  vote.  The  “original  vote,” 
according  to  Commissioner  Lee,  showed  three  for  Cali¬ 
fornia  Inland,  two  for  KARM,  and  two  against  both  of 
them.  This  vote,  “if  allowed  to  stand,  would,  in  effect 
‘freeze’  the  television  service  situation  in  Fresno”  and 
would  also  “freeze”  the  status  of  the  applicants.  Thus, 
since  he  was  anxious  to  bring  a  “needed  and  vital  service 
to  the  people  of  the  Fresno  area  without  great  loss  of 
time,”  he  decided  to  vote  for  California  Inland  instead  of 
for  KARM.  (R.  4291.) 

If  this  were  a  rule  making  rather  than  an  adjudicatory 
proceeding,  and  if  Commissioner  Lee  (and  the  Commission) 
did  not  have  a  duty  to  pass  conscientiously  upon  the  issues 
presented,  his  action  might  have  validity.  However,  that 
is  not  the  case.  The  situation  here  involves  action  on  two 
mutually  exclusive  applications.  The  examiner  had  taken 
extensive  evidence  on  issues  specified  by  the  Commission. 
No  issue  was  presented  concerning  the  service  which  the 
Fresno  area  was  getting  from  other  sources,  and  none  was 
presented  concerning  the  immediate  need  for  the  service 
proposed  by  either  applicant.  Also,  Commissioner  Lee 
conceivably  could  have  preferred  California  Inland  on 
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the  merits.  However,  he  did  not  do  so,  and,  as  was  stated 
in  the  Chenery  case,  “.  .  .  action  must  be  measured  by 
what  the  Commission  did,  not  by  what  it  might  have 
done.”79  Commissioner  Lee  switched  his  vote,  and 
admittedly  so,  solely  to  avoid  a  voting  impasse. 

The  case  of  Screws  v.  United  States80  cannot  be  construed 
as  authority  for  the  validity  of  Commissioner  Lee’s  action. 
In  fact,  a  proper  evaluation  of  the  Screws  case,  considered 
in  conjunction  with  the  Chenery  case,  supra,  actually  lends 
further  support  to  the  invalidity  of  Commissioner  Lee’s 
vote. 

The  Screws  case  presented  a  criminal  violation,  wherein 
local  law  enforcement  officers  had  arrested  a  negro  citizen 
and  wrongfully  beaten  him  to  death.  The  members  of  the 
Supreme  Court  were  divided  in  their  views  both  as  to  the 
merits  and  the  disposition  of  the  case.  Justice  Rutledge 
concurred  in  the  result  reached  by  certain  other  members 
of  the  Court,  reversing  and  remanding  the  case  for  further 
proceedings.  The  reasons  he  gave  indicated  that  he  had 
done  so  only  because  he  thought  it  necessary  to  dispose  of 
the  case  in  that  manner;  otherwise  he  was  in  sympathy 
wth  the  views  of  the  minority  and  would  have  so  voted  if 
the  disposition  of  the  business  of  the  Court  had  permitted 
such  action.81 

There  are  at  least  three  fundamental  and  controlling 
differences  between  the  Screws  case  and  the  instant  case 
in  which  Commissioner  Lee’s  vote  was,  by  his  own  state¬ 
ment,  based  primarily  upon  an  early  disposition  of  Com- 

Supra  note  76,  318  U.S.  at  93-94.  The  Court  also  stated  (318  U.S.  at  87)  : 
“The  grounds  upon  which  an  administrative  order  must  be  judged  are 
those  upon  which  the  record  discloses  that  its  action  was  based.” 

80  325  TJ.S.  91  (1945). 

81  His  concurring  opinion  stated  in  pertinent  part: 

“My  convictions  are  as  I  have  stated  them.  Were  it  possible  for 
me  to  adhere  to  them  in  my  vote,  and  for  the  Court  at  the  same  time 
to  dispose  of  the  cause,  I  would  act  accordingly.  The  Court,  however, 
is  divided  in  opinion.  If  each  member  accords  his  vote  to  his  belief, 
the  case  cannot  have  disposition.  Stalemate  should  not  prevail  for  any 
reason,  however  compelling,  in  a  criminal  cause  or,  if  avoidable,  in  any 
other.”  (325  U.S.  at  134.) 
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mission  business  rather  than  upon  the  merits  of  the  case.82 
The  first  is  that  the  Screivs  case,  unlike  the  present  case, 
involved  action  by  an  appellate  judicial  tribunal  reviewing 
the  action  of  a  lower  court.  The  distinction  between 
judicial  determinations  and  administrative  determinations 
made  in  the  Chenery  case,  supra,  is  therefore  all  im¬ 
portant.  Secondly,  the  action  in  which  Justice  Rutledge 
reluctantly  concurred  did  not  terminate  the  proceeding,  but 
remanded  it  for  further  and  informed  treatment.  In  the 
present  case,  Commissioner  Lee’s  action,  if  permitted  to 
stand,  would  be  the  final  and  end  result  of  all  of  appellant’s 
rights.83  Finally,  but  nonetheless  importantly,  there  is  no 
forum  (other  than  that  of  public  opinion)  in  which  the 
action  of  the  Supreme  Court  in  the  Screws  case  could  have 
been  reviewed,  whereas  this  court  has  not  only  the  oppor¬ 
tunity  but  the  responsibility  to  review  the  action  com¬ 
plained  of  herein. 

The  only  conclusion  which  can  be  drawn  from  the  fore¬ 
going  is  that  the  vote  taken,  in  the  manner  taken,  is  invalid. 
Commissioner  Mack,  who  voted  for  California  Inland,  had 
not  heard  oral  argument,  so  his  vote  cannot  be  counted. 
Commissioner  Lee’s  vote  for  California  Inland  is  void  since 
it  w*as  cast  for  announced  reasons  of  expediency  rather 
than  upon  the  merits  of  the  case.  The  votes  of  Commis¬ 
sioners  Hyde  (who  had  not  heard  oral  argument)  and 
Bartley  (who  had)  which  were  cast  against  both  applicants 
lend  no  support  to  the  legality  of  the  decision  here  under 

82 Commissioner  Lee’s  statement  makes  particularly  relevant  the  following 
recent  language  of  the  Court  of  Appeals  of  the  State  of  New  York: 

“We  are  mindful  of  the  rule  that  it  is  ‘not  the  function  of  the 
court  to  probe  the  mental  processes  of  the  *  *  #  [deciding  officer]  in 
reaching  his  conclusions”  Morgan  v.  United  States,  304  U.S.  1,  18, 
*  *  *.  But,  we  do  not  ‘probe’  the  mental  processes  when  we  hold  that 
statements  made  by  members  of  the  board  having  a  majority  of  the 
votes,  clearly  reveal  that  they  made  no  independent  appraisal  and  reached 
no  independent  conclusions,  *  *  *.  We  merely  repeat  their  own  state¬ 
ments  of  their  own  mental  processes  in  reaching  their  conclusions.” 

Kilgus  v.  Board  of  Estimate,  308  N.Y.  620,  628,  127  N.E.  2d  705,  710  (1955). 

82  This  is  particularly  true  in  view  of  the  peculiar  nature  of  comparative 
proceedings,  since  the  informed  judgments  which  the  Commission  must  make 
“.  .  .  arc  political,  in  the  high  sense  of  that  abused  term.  They  are  not  for 
the  judiciary.”  Pinellas  Broadcasting  Co.  v.  FCC,  supra  note  39,  230  F.2d 
at  206. 


51 


review.  Thus,  only  two  valid  votes  were  cast  for  California 
Inland,  and  under  no  circumstances  can  these  votes  consti¬ 
tute  a  legal  adoption  of  the  decision  purporting  to  grant 
California  Inland’s  application. 

E.  The  Nature  of  the  Commission's  Voting  Deprived  Appellant 

of  Due  Process  of  Law 

“Of  course,  due  process  of  law  is  not  a  fixed  formula 
of  unchanging  and  unchangeable  elements.”84  The 
Supreme  Court  has  many  times  refused  to  undertake  an 
abstract  definition  of  due  process;  rather  it  has  stressed 
that  the  true  meaning  of  due  process  must  be  drawn  “by 
the  gradual  and  empiric  process  of  ‘inclusion  and 
exclusion’  ”  on  the  merits  of  each  case.85  Moreover,  this 
court  has  recently  suggested  that  even  if  errors  taken 
singly  do  not  result  in  a  deprivation  of  due  process,  an 
aggregate  of  errors  may  cumulatively  result  in  such  a 
deprivation.80  It  is  submitted  that  the  nature  of  the  votes 
cast  by  the  commissioners  in  this  case  singly  and 
cumulatively  resulted  in  a  violation  of  K ARM’s  rights  of 
due  process. 

The  extensiveness  of  the  record  now  before  the  court 
testifies  to  the  fact  that  KARM  has  expended  much  time, 
energy  and  money  in  its  efforts  to  obtain  an  authorization 
for  the  operation  of  a  television  station  in  Fresno.  Nearly 
four  years  have  elapsed  since  appellant’s  application  for 
Channel  12  was  filed.  During  those  four  years,  the  parties 
now  before  the  court  have  contested  for  the  right  to 
operate  on  Fresno’s  sole  VHF  channel.  The  entire  com¬ 
parative  proceeding  which  has  culminated  in  this  appeal 
was  conducted  for  one  purpose  only — to  determine  whether 
KARM  or  California  Inland  should  be  preferred  for  grant. 
Although  KARM  contests  the  manner  in  which  the  Com- 

84  Burns  v.  Lovett,  91  App.  D.C.  208,  215,  202  F.2d  335,  341  (1952), 
affirmed,  346  TT.S.  137  (1953). 

85  Wolf  v.  Colorado,  338  U.S.  25,  27  (1949) ;  Louisiana  ex  rel.  Francis  v. 
Eeswcber,  329  U.S.  459,  471  (1947)  (concurring  opinion). 

so  <<  Were  the  procedural  changes  adopted  by  the  Commission  arbitrary  in 
the  sense  that  they  cumulatively  amounted  to  a  violation  of  due  process  1” 

Federal  Broadcasting  System,  Inc.  v.  FCC,  supra  note  59,  225  F.2d  at  566. 
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mission  found  California  Inland  to  be  financially  qualified, 
the  Commission  nonetheless  had  concluded  that  both 
applicants  were  legally,  technically,  and  financially 
qualified.  As  this  court  stated  in  the  Johnston  case: 
“The  question  then  was  which  should  receive  it.”87 

The  Commission’s  Sixth  Report  and  Order  of  April, 
1952  allocated  one  VHF  and  three  UHF  channels  to 
Fresno.  These  allocations  have  not  been  altered.  How¬ 
ever,  as  a  result  of  the  deintermixture  hysteria  with  which 
this  court  is  all  too  familiar,  both  applicants  have  been 
required  to  resist  the  efforts  of  others  who  have  sought  to 
delete  Channel  12.  Such  efforts  have  been  unsuccessful  to 
date,  and  Channel  12  remains  available  for  use  in  the 
Fresno  area.  In  any  event,  it  is  clear  that  no  issue  upon 
which  the  comparative  proceeding  here  involved  was  con¬ 
ducted  had  any  relationship  whatsoever  to  the  needs  of 
Fresno  for  an  operation  on  Channel  12,  and  no  issue 
contemplated  any  showings  with  regard  to  the  UHF  versus 
VHF  problem  there. 

We  review  these  facts  here  because  they  have  an  im¬ 
portant  bearing  upon  the  ultimate  result.  This  case  came 
on  for  final  decision  on  January  11,  1956,  almost  two  years 
after  the  record  was  closed  (March  19,  1954)  and  more 
than  a  year  after  the  oral  argument  (December  17,  1954). 
Yet  at  that  time,  two  commissioners  (Hyde  and  Bartley) 
insisted  on  voting  in  this  adjudicatory  proceeding  on  the 
merits  of  the  1952  allocation  plan;  they  refused  to  vote  on 
the  issues  presented  solely  because  of  personal  disagree¬ 
ment  with  established  Commission  policy.  This  is  not  a 
case  in  which  a  commissioner,  like  a  judge,  abstains  from 
participation  in  a  particular  matter  for  good  cause. 
Rather,  it  is  a  case  in  which  a  minority  openly  sought  to 
obstruct  the  will  of  the  majority  by  blocking  a  final  decision 
in  an  adjudicatory  proceeding. 

We  submit  that  such  conduct  deprived  KARM  of  a  full 
and  fair  hearing.  The  Seventh  Circuit  has  pointed  out 


87  85  App.  D.C.  at  45,  175  F.2d  at  356. 
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the  illegality  of  the  course  followed  by  Commissioners 
Hyde  and  Bartley,  holding  that: 

“In  the  interest  of  certainty  administrative  orders 
and  judicial  judgments  should  be  limited  strictly  to 
disposition  of  only  such  issues  as  are  actually 
presented.”88 

Members  of  a  commission  have  a  duty  to  consider  the 
facts  of  record  in  a  case  which  is  subject  to  their  decision, 
and  KARM  had  a  right  to  expect  a  vote  based  upon  the 
issues  presented.89  While  Commissioners  Hyde  and  Bartley 
sought  to  further  delay  the  conclusion  of  the  proceeding 
[despite  §5(e)  of  the  Act,  47  U.S.C.  §  155(e),  which  calls 
for  expedition  in  the  rendering  of  decisions] ,  Commissioner 
Lee  considered  the  delays  which  had  already  occurred  to  be 
so  regrettable  that  his  vote  was  cast  for  reasons  of  expedi¬ 
tion.  None  of  these  three  considered  the  merits.  As  one 
court  has  observed, 

“Of  what  real  -worth  is  the  right  to  present  evidence 
and  to  argue  its  significance  at  a  formal  hearing,  if  the 
one  who  decides  the  case  may  stray  at  will  from  the 
record  in  reaching  his  decision?”90 

When  these  facts  are  considered,  either  alone  or  in  com¬ 
bination  with  the  further  fact  that  two  of  the  commis¬ 
sioners  (Hyde  and  Mack)  who  attempted  to  participate  in 
the  final  disposition  of  this  case  had  not  been  present  at 
the  oral  argument  as  required  by  §  409(b),  an  appalling 
situation  is  disclosed.  Of  the  total  commission  of  seven 
members  who  participated  when  the  decision  and  order 
appealed  from  was  finally  considered  on  January  11,  1956, 
only  four  were  willing  to  address  themselves  to  and  deter¬ 
mine  the  merits  of  this  proceeding;  of  the  five  who  were 
eligible  to  do  so,  only  three  did;  and  the  final  result  now 

88  Singer  Manufacturing  Co.  v.  NLRB,  119  F.2d  131,  139  (7th  Cir.),  cert, 
denied,  313  U.S.  595  (1941). 

89  Kilgus  v.  Board  of  Estimate,  supra  note  82,  308  N.Y.  at  627-628,  127 
N.E.2d  at  710;  Sager  v.  Parker,  55  A.2d  349,  351  (D.C.  Mun.  App.  1947); 
Joyce  v.  Bruckman,  257  App.  Div.  795,  15  N.Y.S.2d  679  (4th  Dep’t  1939). 

90  Mazza  v.  Gavicchia,  15  N.J.  498,  514,  105  A.2d  545,  554  (1954). 
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before  this  court  was  only  approved  by  two  qualified  votes 
of  a  possible  seven. 

However,  that  is  not  all.  The  refusal  of  Commissioner 
Bartley  to  vote  on  the  issues  presented,  as  well  as  the 
reasons  given  by  Commissioner  Lee  for  his  vote,  present 
possibilities  which,  by  their  very  existence,  make  manifest 
the  danger  in  accepting  what  vras  done  as  definitive  of  the 
rights  and  remedies  of  parties  to  proceedings  such  as  this. 
The  stated  reason  why  Commissioner  Lee  changed  his 
vote  was  “to  avoid  any  question  that  a  voting  impasse 
has  resulted.”  But  what  would  he  have  done  if  the  voting 
division  of  those  present  and  participating  had  been 
different?  What  would  he  have  done  if  Commissioner 
Mack,  who  was  not  eligible  to  vote,  had  abstained?  What 
would  he  have  done  if  Commissioner  Bartley,  who  was 
eligible  to  vote  on  the  issues  presented  but  refused  to  do 
so,  had  in  fact  done  so?  Only  occult  powers,  if  any  such 
exist,  could  answer  such  questions.  We  do  not  believe 
that  administrative  determinations  in  cases  such  as  this 
should  rest  upon  such  a  fragile  base,  nor  do  we  believe  that 
the  law  contemplates  that  they  do  so. 

Much  has  been  said  by  the  courts  in  the  cases  cited 
supra  regarding  the  “rudimentary  requirements  of  fair 
play,”01  the  requirements  of  a  “full  hearing,”  and  the 
fact  that  due  process  requirements  extend  to  the  conclud¬ 
ing  stages  of  a  proceeding  as  well  as  to  its  earlier  stages. 
To  be  sure,  broad  discretionary  powers  are  conferred 
upon  members  of  administrative  agencies.  However,  in 
recognition  of  these  powers,  the  Supreme  Court  has 
declared : 

“All  the  more  insistent  is  the  need,  when  power  has 

been  bestowed  so  freely,  that  the  ‘inexorable  safeguard’ 

(St.  Joseph  Stock  Yards  Co.  v.  United  States,  298  TJ.S. 


Morgan  v.  United  States,  supra  note  66,  304  U.S.  at  14-15: 

“These  demand  ‘a  fair  and  open  hearing,’ — essential  alike  to  the  legal 
validity  of  the  administrative  regulation  and  to  the  maintenance  of  public 
confidence  in  the  value  and  soundness  of  this  important  governmental 
process.  Such  a  hearing  has  been  described  as  an  ‘ inexorable  safeguard.’  ” 
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38,  73)  of  a  fair  and  open  hearing  be  maintained  in 
its  integrity.”92 

As  has  been  noted  supra,  the  relevant  provisions  of 
the  Administrative  Procedure  Act  and  the  Communications 
Act  set  forth  extensive  and  comprehensive  rules  with 
respect  to  the  rights  of  parties  who  are  required  to  submit 
the  regulation  of  their  business  affairs  to  administrative 
agencies  for  determination.  However,  no  statute  or 
judicial  utterance  can  be  found  which  anticipates  or 
condones  the  action  here  under  review.  This  court  has 
made  it  clear  that  cases  before  the  Commission  must  “be 
decided  according  to  the  evidence  and  the  law,  rather  than 
arbitrarily  or  from  extralegal  considerations.’ 593  As 
another  court  observed  in  speaking  of  administrative 
agencies,  “In  acting  judicially,  it  is  highly  important  that 
they  act  judiciously  as  well.”94 

Here,  if  ever,  the  errors  committed  “cumulatively 
amounted  to  a  violation  of  due  process.”93  As  a  minimum, 
appellant  was  entitled  to  present  its  case  and  test  that  of 
its  adversary  by  the  use  of  the  hearing  process.  This  right 
was  denied.  It  was  entitled  to  full  compliance  with  the 
procedural  requirements  of  § 409(b)  of  the  Act;  this  was 
denied.  And  it  was  entitled  to  insist,  on  the  final  decision 
day,  that  those  who  were  to  decide  have  heard  oral  argu¬ 
ment  and  that  they  not  only  understand  what  was  before 
them  for  decision  but  act  accordingly.  These  rights  also 
were  denied.  The  final  act  in  the  administrative  process 
was  not  only  offensive  to  law  but  to  reason.  It  was 
accomplished  in  such  a  manner  as  to  make  a  shambles  of 
the  administrative  process.  Considered  either  alone,  or 
in  combination  with  the  procedural  errors  already  dealt 
with,  the  action  taken  amounted  to  a  denial  of  due  process 
by  any  judicial  definition  of  that  term. 

92  Ohio  Bell  Telephone  Co.  v.  PUC,  supra  note  24,  301  XJ.S.  at  304. 

93  Saginaw  Broadcasting  Co.  v.  FCC,  68  App.  D.C.  282,  287,  96  F.2d  554, 
559,  cert,  denied,  305  XJ.S.  613  (1938). 

94  Joyce  v.  Brockman,  supra  note  89,  257  App.  Div.  at  797,  15  N.Y.S.2d 
at  681. 

95  Federal  Broadcasting  System,  Inc.  v.  FCC,  supra  note  86. 
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CONCLUSION 

It  is  too  late  to  recapture  that  which  is  irretrievably  lost. 
However,  it  is  not  too  late  to  correct  the  plain  and  manifest 
errors  of  law  which  have  been  committed  here  and  for  the 
court  to  do  what  was  done  in  the  Johnston  case:  i.e.,  pre¬ 
scribe  rules  for  future  conduct  which  might  make  the  oc¬ 
currences  here  less  likely  to  be  repeated. 

Under  the  terms  of  §  10(e)  of  the  Administrative  Pro¬ 
cedure  Act,  this  court  is  empowered  and  directed  not  only 
to  “hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions’ ’  found  to  be  not  in  accordance  with  the 
law  in  the  particulars  therein  enumerated,  but  also  to 
“compel  agency  action  unlawfully  withheld  or  unreason¬ 
ably  delayed.”06  Most,  if  not  all,  of  the  specific  errors 
enumerated  in  §  10(e)  have  been  committed  in  the  instant 
case,  in  such  a  manner  and  over  such  a  period  of  time  as  to 
represent  a  gross  disregard  for  statutory  provisions  and 
to  amount  to  a  clear  deprivation  of  due  process.  The 
Commission’s  decision  and  order  of  January  11,  1956 
should  be  declared  void,  and  the  comparative  proceeding 
involving  Channel  12  at  Fresno,  California  should  be 
remanded  to  the  Commission  with  such  directions  from 

96  60  Stat.  243,  5  TJ.S.C.  $  1009(e).  The  judicial  review  provisions  of  the 
Communications  Act  incorporate  this  statute  by  reference.  Section  402(g) 
of  the  Act,  47  TJ.S.C.  $  402(g),  provides  that: 

“At  the  earliest  convenient  time  the  court  shall  hear  and  determine 
the  appeal  upon  the  record  before  it  in  the  manner  prescribed  by  section 
10(e)  of  the  Administrative  Procedure  Act.” 
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this  court  as  -will  make  not  only  possible,  but  probable,  a 
proper  determination  of  this  matter  on  its  merits.97 

Respectfully  submitted, 

D.  M.  Patrick 
Stanley  S.  Harris 
810  Colorado  Building 
Washington  5,  D.  C. 
Attorneys  for  Appellant 


Of  Counsel: 

Hogan  &  Hartson 

Washington,  D.  C. 

William  J.  Casey 
122  E.  42d  Street 
New  York,  N.  Y. 

June  22,  1956 


As  this  court  stated  in  Channel  16  of  Rhode  Island,  Inc.  v.  FCC,  supra 
note  62: 

“Because  of  this  failure  of  the  Commission  to  observe  statutory  pro¬ 
cedure,  it  is  necessary  for  us  to  hold  its  action  in  this  case  unlawful  and 
to  set  it  aside  for  that  reason  alone,  *  *  (229  F.2d  at  524.) 

In  another  recent  case  in  which  this  court  reversed  a  Commission  decision 
in  view  of  the  Commission ’s  denial  to  a  would-be  intervenor  of  the  full  hearing 
guaranteed  by  $  309(b),  it  was  stated  that:  “The  only  effective  way  to 
correct  this  error  is  to  set  aside  the  grant  to  WAYZ,  *  *  The  Elm  City 
Broadcasting  Corp.  v.  FCC,  U.S.  Ct.  of  App.  for  D.C.  Cir.,  June  14,  1956, 
Slip  Opinion  p.  10  (Case  No.  13,002). 

For  other  cases  holding  agency  action  void  for  failure  to  comply  with  the 
requirements  of  law,  see  note  35,  supra. 
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CONCLUSION 

It  is  too  late  to  recapture  that  which  is  irretrievably  lost. 
However,  it  is  not  too  late  to  correct  the  plain  and  manifest 
errors  of  law  which  have  been  committed  here  and  for  the 
court  to  do  what  was  done  in  the  Johnston  case:  i.e.,  pre¬ 
scribe  rules  for  future  conduct  which  might  make  the  oc¬ 
currences  here  less  likely  to  be  repeated. 

Under  the  terms  of  §  10(e)  of  the  Administrative  Pro¬ 
cedure  Act,  this  court  is  empowered  and  directed  not  only 
to  “hold  unlawful  and  set  aside  agency  action,  findings, 
and  conclusions”  found  to  be  not  in  accordance  with  the 
law  in  the  particulars  therein  enumerated,  but  also  to 
“compel  agency  action  unlawfully  withheld  or  unreason¬ 
ably  delayed.”9®  Most,  if  not  all,  of  the  specific  errors 
enumerated  in  §  10(e)  have  been  committed  in  the  instant 
case,  in  such  a  manner  and  over  such  a  period  of  time  as  to 
represent  a  gross  disregard  for  statutory  provisions  and 
to  amount  to  a  clear  deprivation  of  due  process.  The 
Commission’s  decision  and  order  of  January  11,  1956 
should  be  declared  void,  and  the  comparative  proceeding 
involving  Channel  12  at  Fresno,  California  should  be 
remanded  to  the  Commission  with  such  directions  from 

9«60  Stat.  243,  5  U.S.C.  §  1009(e).  The  judicial  review  provisions  of  the 
Communications  Act  incorporate  this  statute  by  reference.  Section  402(g) 
of  the  Act,  47  U.S.C.  $  402(g),  provides  that: 

“At  the  earliest  convenient  time  the  court  shall  hear  and  determine 
the  appeal  upon  the  record  before  it  in  the  manner  prescribed  by  section 
10(e)  of  the  Administrative  Procedure  Act.” 
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this  court  as  will  make  not  only  possible,  but  probable,  a 
proper  determination  of  this  matter  on  its  merits.97 

Respectfully  submitted, 

D.  M.  Patrick 
Stanley  S.  Harris 
810  Colorado  Building 
Washington  5,  D.  C. 
Attorneys  for  Appellant 


Of  Counsel: 

Hogan  &  Hartson 

Washington,  D.  C. 

William  J.  Casey 
122  E.  42d  Street 
New  York,  N.  Y. 

June  22,  1956 


97  As  this  court  stated  in  Channel  16  of  Rhode  Island,  Inc.  v.  FCC,  supra 
note  62 : 

“  Because  of  this  failure  of  the  Commission  to  observe  statutory  pro¬ 
cedure,  it  is  necessary  for  us  to  hold  its  action  in  this  case  unlawful  and 
to  set  it  aside  for  that  reason  alone,  #  *  ”  (229  F.2d  at  524.) 

In  another  recent  case  in  which  this  court  reversed  a  Commission  decision 
in  view  of  the  Commission ’s  denial  to  a  would-be  intervenor  of  the  full  hearing 
guaranteed  by  $  309(b),  it  was  stated  that:  “The  only  effective  way  to 
correct  this  error  is  to  set  aside  the  grant  to  WAVZ,  *  •  The  Elm  City 
Broadcasting  Corp.  v.  FCC,  U.S.  Ct.  of  App.  for  D.C.  Cir.,  June  14,  1956, 
Slip  Opinion  p.  10  (Case  No.  13,002). 

For  other  cases  holding  agency  action  void  for  failure  to  comply  with  the 
requirements  of  law,  see  note  35,  supra. 
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SUPPLEMENT 

The  following  are  the  relevant  portions  of  those  statutes 
which  have  a  bearing  upon  the  disposition  of  this 
proceeding. 

Sections  309(a)  and  (b)  of  the  Communications  Act, 
48  Stat.  1085,  as  amended,  66  Stat.  715, 47  U.S.C.  §§  309(a) 
and  (b) : 

“§309.  (a)  If  upon  examination  of  any  application 
provided  for  in  section  308  the  Commission  shall  find 
that  public  interest,  convenience,  and  necessity  would 
be  served  by  the  granting  thereof,  it  shall  grant  such 
application. 

“(b)  If  upon  examination  of  any  such  application 
the  Commission  is  unable  to  make  the  finding  specified 
in  subsection  (a),  it  shall  forthwith  notify  the 
applicant  and  other  known  parties  in  interest  of  the 
grounds  and  reasons  for  its  inability  to  make  such 
finding.  Such  notice,  which  shall  precede  formal 
designation  for  a  hearing,  shall  advise  the  applicant 
and  all  other  known  parties  in  interest  of  all  objec¬ 
tions  made  to  the  application  as  well  as  the  source  and 
nature  of  such  objections.  Following  such  notice,  the 
applicant  shall  be  given  an  opportunity  to  reply.  If 
the  Commission,  after  considering  such  reply,  shall 
be  unable  to  make  the  finding  specified  in  subsection 
(a),  it  shall  formally  designate  the  application  for 
hearing  on  the  grounds  or  reasons  then  obtaining  and 
shall  notify  the  applicant  and  all  other  known  parties 
in  interest  of  such  action  and  the  grounds  and  reasons 
therefor,  specifying  with  particularity  the  matters  and 
things  in  issue  but  not  including  issues  or  require¬ 
ments  phrased  generally.  *  *  *  Any  hearing  sub¬ 
sequently  held  upon  such  application  shall  be  a  full 
hearing  in  which  the  applicant  and  all  other  parties  in 
interest  shall  be  permitted  to  participate  but  in  which 
both  the  burden  of  proceeding  with  the  introduction 
of  evidence  upon  any  issue  specified  by  the  Commis¬ 
sion,  as  well  as  the  burden  of  proof  upon  all  such 
issues,  shall  be  upon  the  applicant.” 
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Sections  409(a)  and  (b)  of  the  Communications  Act,  48 
Stat.  1096,  as  amended,  66  Stat.  721,  47  U.S.C.  §§  409(a) 
and  (b) : 

“§  409.  (a)  In  every  case  of  adjudication  (as  defined 
in  the  Administrative  Procedure  Act)  which  has  been 
designated  for  a  hearing  by  the  Commission,  the 
hearing  shall  be  conducted  by  the  Commission  or  by 
one  or  more  examiners  provided  for  in  section  1010  of 
Title  5,  designated  by  the  Commission. 

“(b)  The  officer  or  officers  conducting  a  hearing  to 
which  subsection  (a)  of  this  section  applies  shall 
prepare  and  file  an  initial  decision,  except  where  the 
hearing  officer  becomes  unavailable  to  the  Commission 
or  where  the  Commission  finds  upon  the  record  that 
due  and  timely  execution  of  its  functions  imperatively 
and  unavoidably  require  that  the  record  be  certified 
to  the  Commission  for  initial  or  final  decision.  In  all 
such  cases  the  Commission  shall  permit  the  filing  of 
exceptions  to  such  initial  decision  by  any  party  to  the 
proceeding  and  shall,  upon  request,  hear  oral  argument 
on  such  exceptions  before  the  entry  of  any  final 
decision,  order,  or  requirement.  All  decisions,  includ¬ 
ing  the  initial  decision,  shall  become  a  part  of  the 
record  and  shall  include  a  statement  of  (1)  findings 
and  conclusions,  as  well  as  the  basis  therefor,  upon  all 
material  issues  of  fact,  law,  or  discretion,  presented 
on  the  record;  and  (2)  the  appropriate  decision,  order, 
or  requirement.” 

Section  7(c)  of  the  Administrative  Procedure  Act,  60 
Stat.  241,  5  U.S.C.  §  1006(c) : 

“§1006.  In  [adjudicatory]  hearings  which  section 
.  .  .  1004  of  this  title  requires  to  be  conducted  pur¬ 
suant  to  this  section — 

n  •  •  * 

“(c)  *  *  *  Every  party  shall  have  the  right  to 
present  his  case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence,  and  to  conduct 
such  cross-examination  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts.” 
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Section  10(e)  of  the  Administrative  Procedure  Act,  60 
Stat.  243,  5  U.S.C.  §  1009(e) : 

“§  1009.  •  *  * 

a  •  •  • 

“(e)  So  far  as  necessary  to  decision  and  where 
presented  the  reviewing  court  shall  decide  all  relevant 
questions  of  law,  interpret  constitutional  and  statutory 
provisions,  and  determine  the  meaning  or  applicability 
of  the  terms  of  any  agency  action.  It  shall  (A) 
compel  agency  action  unlawfully  withheld  or  un¬ 
reasonably  delayed;  and  (B)  hold  unlawful  and  set 

aside  agency  action,  findings,  and  conclusions  found 
to  be  (1)  arbitrary,  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  law;  (2)  contrary 
to  constitutional  right,  power,  privilege,  or  immunity; 
(3)  in  excess  of  statutory  jurisdiction,  authority,  or 
limitations,  or  short  of  statutory  right;  (4)  without 
observance  of  procedure  required  by  law;  (5)  un¬ 
supported  by  substantial  evidence  in  any  case  subject 
to  the  requirements  of  sections  1006  and  1007  of  this 
title  or  otherwise  reviewed  on  the  record  of  an  agency 
hearing  provided  by  statute;  or  (6)  unwarranted  by 
the  facts  to  the  extent  that  the  facts  are  subject  to 
trial  de  novo  by  the  reviewing  court.  In  making  the 
foregoing  determinations  the  court  shall  review  the 
whole  record  or  such  portions  thereof  as  may  be  cited 
by  any  party,  and  due  account  shall  be  taken  of  the 
rule  of  prejudicial  error.’ * 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

Intervenor  disagrees  with  the  formulation  by  Appellant 
of  the  first  question  presented.  In  the  opinion  of  Inter¬ 
venor,  the  question  should  be  stated  as  follows: 

1.  On  the  basis  of  data  submitted  with  or  as  amend¬ 
ments  to  applications  for  television  permits,  the  Commis¬ 
sion  determined  that  the  funds  which  both  applicants 
represented  were  available  to  them  were,  in  fact,  so  avail¬ 
able.  It  included  as  an  issue  in  the  comparative  hearing, 
however,  the  question  as  to  the  adequacy  of  those  funds  to 
effectuate  the  respective  proposals  of  the  parties.  Appel¬ 
lant  requested  that  the  issues  be  enlarged  to  cover  the 
question  of  availability  of  funds  as  well.  The  Commis¬ 
sion  found  that  Appellant  had  failed  to  show  the  existence 
of  any  genuine  issue  of  material  fact  as  to  availability  and, 
therefore,  refused  Appellant’s  request.  The  question  is 
whether  the  Commission  committed  reversible  error  in 
refusing  to  enlarge  the  issues  in  this  respect. 

Intervenor  has  stipulated  to  the  correctness  of  Appel¬ 
lant’s  statement  of  Question  No.  2  which  reads  as  follows: 

2.  Whether,  in  the  comparative  hearing  on  the  competing 
applications  of  Appellant  and  Intervenor,  the  Federal  Com¬ 
munications  Commission  properly  made  findings  and  con¬ 
clusions  based  on  substantial  evidence  as  to  all  relevant 
and  significant  points  of  difference  between  the  parties, 
and  properly  evaluated  the  record  and  these  points  of 
difference  in  reaching  its  decision. 

Intervenor  is  of  the  opinion  that  Question  No.  3  stated  by 
Appellant  is  not  properly  present  in  this  appeal. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  13,150 

KARM,  The  George  Harm  Station,  Appellant 

v. 

FEDERAL  COMMUNICATIONS  COMMISSION, 

Appellee 

CALIFORNIA  INLAND  BROADCASTING  COMPANY, 

Intervenor 

Appeal  From  a  Decision  and  Order  of  the  Federal 
Communications  Commission 


BRIEF  FOR  INTERVENOR 


COUNTERSTATEMENT  OF  THE  CASE 

Intervenor  agrees  with  Appellee  that  Appellant’s 
Statement  of  the  Case  is  argumentative  and  incomplete. 
In  addition,  it  contains  several  plain  errors.*  These  errors 

*  For  example,  Appellant  repeatedly  states  (Br.  pp.  5,  6,  18)  that  the  hear¬ 
ing  record  was  closed  February  9,  1954  before  the  Commission  acted  upon  its 
petition  to  enlarge  the  issues.  As  a  matter  of  fact,  the  Commission  denied 
KARM ’s  petition  on  February  24,  1954  (R.  3954-3955)  and  the  hearing 
record  was  subsequently  closed  on  March  4,  1954  (R.  2149,  2177). 
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will  be  corrected  and  omissions  supplied  in  the  course  of 
our  argument.  For  our  Counterstatement  of  the  Case, 
however,  we  adopt  the  succinct  version  of  the  facts  set 
forth  in  Appellee’s  Counterstatement. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  relevant  parts  of  the  statutes  and  regulations  here 
involved  are  set  forth  in  the  Supplement  to  Appellant’s 
brief  and  in  the  body  of  the  Argument  in  this  brief. 

SUMMARY  OF  ARGUMENT 
I 

A.  Appellant  was  afforded  an  adequate  opportunity  to 
test  the  financial  qualifications  of  its  opponent.  All  it  was 
asked  to  do  as  a  prerequisite  to  an  evidentiary  hearing  on 
this  non-comparative  factor  was  to  show  in  a  motion  or 
petition  that  a  genuine  issue  of  fact  existed.  This  was  a 
reasonable  requirement,  well  within  the  Commission’s 
power.  Having  satisfied  itself  on  the  basis  of  sworn  state¬ 
ments  that  Intervenor  had  available  the  financial  resources 
which  it  claimed,  the  Commission  properly  required  Appel¬ 
lant,  as  a  condition  precedent  to  an  evidentiary  hearing 
on  the  point,  to  plead  a  genuine  issue  of  fact. 

Contrary  to  Appellant’s  contentions,  it  is  not  sufficient  to 
pose  the  issue  without  more.  Consistently  with  decisions 
of  the  Supreme  Court  and  of  this  Court,  a  full  hearing 
is  accorded  an  applicant  even  though  the  Commission  first 
ascertains  on  the  basis  of  pleadings,  exhibits  and  affidavits 
(as  courts  do  in  summary  judgment  procedure)  whether 
there  are  genuine  factual  issues  on  minimum  or  non¬ 
comparative  factors  and  then  limits  the  evidentiary  hear¬ 
ing  to  those  matters  plus  all  comparative  factors.  Other¬ 
wise  the  statutory  scheme  for  administrative  flexibility  and 
expedition  in  conducting  Commission  proceedings  would  be 
frustrated.  A  party  could  then  merely  request  an  evi¬ 
dentiary  hearing  on  every  subject  covered  in  his  oppo¬ 
nent’s  application  in  the  hope  that  a  “fishing  expedition” 
would  turn  up  something  adverse  to  its  opponent. 
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B.  The  Commission  reasonably  concluded  that  Appel¬ 
lant  had  not  shown  a  genuine  issue  of  fact  with  respect  to 
the  financial  resources  which  its  opponent  claimed  to  have 
available.  The  adequacy  of  those  funds  to  effectuate  its 
proposals  was  another  matter;  that  subject  was  amply 
covered  in  the  evidentiary  hearing  and  is  not  challenged  in 
this  appeal.  An  analysis  of  Appellant’s  petition  to  enlarge 
the  issues  as  to  availability  of  the  funds  to  Intervenor, 
however,  shows  clearly  that  Appellant  alleged  merely  con¬ 
jectural,  immaterial  or  insubstantial  matters.  KARM 
failed  completely  to  contradict  the  crucial  representation 
of  its  opponent,  namely  that  without  taking  into  account 
even  a  single  penny  of  revenue,  its  available  capital  and 
credit  exceeded  its  estimated  construction  costs  by  about 
$100,000-$140,000.  This  was  indisputably  the  minimum 
amount  it  would  have  on  hand  after  the  station  was  con¬ 
structed  and  on  the  air.  The  Commission  properly  con¬ 
cluded  that  this  excess  amount  constituted  ample  work¬ 
ing  capital  to  meet  operating  requirements  for  a  reason¬ 
able  period,  and  hence  that  Intervenor  was  financially 
qualified. 


n 

A.  In  contending  that  the  Commission  erred  in  failing 
to  make  a  finding  with  respect  to  diversity  of  media  and, 
therefore,  ignored  a  substantial  difference  between  the 
parties,  Appellant  has  injected  a  spurious  issue.  The 
Commission  properly  did  not  make  any  explicit  finding  on 
this  subject  since  it  simply  was  not  involved  in  the  case. 
Despite  the  “points  of  reliance”  procedure  which  gov¬ 
erned  the  conduct  of  the  hearing,  Appellant  never  urged 
a  preference  for  itself  on  the  diversification  factor.  And, 
from  a  substantive  standpoint,  the  difference  between  the 
two  applicants  on  diversity  (both  having  AM  and  FM 
stations  in  the  area)  was  so  insignificant  on  its  face  that 
there  was  no  reason  why,  in  the  absence  of  a  point  of  re¬ 
liance,  the  Commission  should  have  canvassed  the  subject 
on  its  own  initiative. 


Moreover,  since  this  point  is  presented  on  this  appeal 
for  the  first  time  without  the  Commission  having  been 
given  an  opportunity  to  pass  upon  it,  it  is  not  properly 
before  this  Court  (§  405  of  the  Act). 

B.  Appellant  complains  that  the  Commission  “disre¬ 
garded”  the  findings  of  the  Examiner  that  Intervenor  had 
engaged  in  overcommercialization  in  the  operation  of  its 
radio  station.  To  the  contrary,  the  Commission  fully  and 
carefully  analyzed  every  single  bit  of  evidence  on  which 
the  Examiner  had  based  his  finding.  The  underlying  facts 
were  not  in  dispute  and  the  demeanor  or  credibility  of 
witnesses  played  no  part  in  the  Examiner’s  finding  on 
this  subject.  The  Commission  was  not  bound  to  accept 
his  evaluation  of  the  undisputed  evidence.  It  decided  that 
his  inferences  were  completely  unwarranted.  Since  the 
Commission’s  appraisal  of  the  evidence  was  within  its 
competence  as  the  ultimate  fact-finder  and  was  free  from 
arbitrariness,  it  should  not  be  disturbed. 

C.  The  evidence  on  every  material  comparative  factor 
was  meticulously  weighed  by  the  Commission.  Its  decision, 
which  applied  well-established  principles,  reflects  a  thor¬ 
oughly  reasoned  evaluation  of  the  similarities  and  differ¬ 
ences  between  the  applicants.  The  Commission  chose  In¬ 
tervenor  over  Appellant  because  of  the  demonstrated 
superior  capacity  of  the  former  in  ascertaining  community 
needs  and  the  greater  likelihood  that  it  would  continue  to 
show  better  insight  into  the  needs  of  the  Fresno  area  and 
respond  more  effectively  to  them.  The  finding  of  Inter¬ 
venor ’s  superiority  with  respect  to  past  radio  perform¬ 
ance,  civic  participation  and  integration  of  ownership  and 
management  was  supported  by  substantial  evidence  and 
constituted  ample  grounds  for  the  Commission’s  decision 
in  its  favor. 

What  Appellant  now  seeks  essentially  is  a  re-weighing 
by  this  Court  of  the  Commission’s  evaluation  of  the  over¬ 
all  merits  of  the  two  applicants.  It  cannot  succeed  for, 
as  has  repeatedly  been  said,  this  Court  will  not  substitute 
its  own  judgment  of  the  weight  to  be  given  the  several 
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areas  of  comparison  or  reach  an  independent  evaluation 
of  the  merits.  This  was  a  task  entrusted  by  Congress  to 
the  Commission.  The  manner  in  which  the  Commission 
discharged  its  task  in  this  case  cannot  be  said  to  be 
arbitrary  or  capricious. 


Ill 

Under  Question  No.  3  in  its  brief,  Appellant  is  attempt¬ 
ing  to  raise  for  the  first  time  on  appeal  matters  of  law 
upon  which  the  Commission  was  afforded  no  opportunity 
to  pass.  Appellant’s  failure  to  file  a  petition  for  re-hearing 
as  required  by  §  405  of  the  Act  precludes  consideration  of 
these  points  at  this  stage. 

A.  Even  if  Question  No.  3  were  properly  before  the 
Court,  Appellant  could  not  prevail.  Its  contention  that 
it  was  deprived  of  due  process  because  two  Commissioners 
did  not  pass  on  the  comparative  merits  of  the  applicants 
is  untenable.  The  statute  provides  for  a  quorum  of  four 
Commissioners  to  transact  Commission  business.  There 
is  no  rule  that  requires  all  seven  Commissioners  to  par¬ 
ticipate  in  every  issue  on  the  Commission  agenda.  Com¬ 
missioners  Hyde  and  Bartley  refused  to  vote  on  the  com¬ 
parative  merits  of  the  two  applicants  because  in  their  view 
there  was  an  overriding  public  interest  consideration 
which  militated  against  any  grant  at  this  time.  At 
worst,  their  votes  must  be  counted,  technically,  as  dissents 
to  the  decision  in  favor  of  Intervenor.  Another  possible 
construction  is  that  they  abstained  from  voting  on  the 
merits,  in  which  case  five  Commissioners  remained  for  that 
purpose.  Under  either  construction  a  quorum  was  present 
when  the  decision  was  reached  and  Intervenor  received  a 
majority  of  the  votes  of  the  participating  Commissioners. 

B.  Commissioner  Mack,  whose  vote  is  challenged  by 
Appellant,  was  not  disqualified  from  voting  simply  because 
he  took  office  after  oral  argument.  Appellant  was  afforded 
oral  argument  before  all  Commissioners  who  reasonably 
could  have  been  expected  to  attend,  constituting  a  quorum. 
Thus,  Section  409(b)  of  the  Act  was  satisfied. 
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The  Act  does  not  prescribe  any  rigid  forarala  that  only  - 
those  who  hear  oral  argument  may  participate  in  the  final 
decision.  The  problem  involved  in  Commissioner  Mack’s 
participation  is,  rather,  whether  the  essentials  of  a  fair 
hearing,  or  due  process,  were  observed.  The  Initial 
Decision,  the  Exceptions  thereto,  and  the  Transcript  of 
Oral  Argument  were  all  available  to  the  new  Commis¬ 
sioner.  Thus,  he  was  conscientiously  able  to  consider  the 
entire  record  and  reach  an  informed  judgment  on  the  basis 
of  that  record,  including  all  of  counsel’s  arguments.  Audi¬ 
tory  perception  of  those  arguments  is  not  an  indispensable 
part  of  due  process. 

If  Appellant,  in  a  petition  for  re-hearing,  had  objected 
to  the  final  decision  because  Commissioner  Mack  had  not 
heard  oral  argument,  the  Commission  as  a  matter  of 
established  policy,  vrould  have  rescheduled  the  case  for 
further  argument.  Since  Appellant  did  not  make  this  re¬ 
quest,  and  thus  impliedly  waived  reargument,  it  cannot 
complain  of  prejudice. 

This  Court,  in  line  with  the  great  weight  of  authority, 
has  held  that  an  administrative  decision  is  not  invalid 
because,  due  to  a  change  in  personnel  caused  by  resigna¬ 
tion,  transfer  or  similar  reasons,  an  officer  who  is  not 
present  when  evidence  is  taken  participated  in  the  decision, 
provided  that  he  considers  and  acts  upon  the  evidence  re¬ 
ceived  in  his  absence.  A  fortiori  Commissioner  Mack,  who 
participated  as  fully  as  the  other  Commissioners,  except 
for  his  inevitable  absence  from  the  oral  argument,  was 
qualified  to  vote,  particularly  as  he  had  available  a  com¬ 
plete  transcript  of  the  oral  argument. 

C.  Regardless  of  the  initial  inclination  of  Commissioner 
Lee  to  favor  Appellant  over  Intervenor,  and  regardless  of 
his  reasons  for  changing  his  mind,  the  fact  remains  that 
in  the  final  decision  (which  is  the  only  decision  under 
review  in  this  Court)  he  cast  his  vote  for  Intervenor  and 
explicitly  stated  that  he  concurred  in  the  majority  opinion. 
There  is  no  requirement  of  law  that  each  Commissioner 
must  write  an  individual  opinion.  Commissioner  Lee,  as 
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well  as  three  other  Commissioners,  are  on  record  as  adopt¬ 
ing  or  concurring  in  the  findings,  conclusions  and  reasons 
which  constitute  the  Opinion  and  Decision  of  the 
Commission. 

Granted  that  Commissioner  Lee  was  concerned  with 
avoiding  any  question  whatever  of  a  deadlock,  his  motive 
tion  in  casting  his  final  vote  for  Intervenor  is  immaterial. 
Judicial  and  quasi-judicial  bodies  frequently  render  deci¬ 
sions  based  upon  the  votes  of  members  who  concur  in  the 
decision  for  different,  and  sometimes  diametrically  oppo¬ 
site,  reasons,  and  even  merely  to  prevent  a  deadlock.  Many 
examples  of  this  practice  are  found  in  decisions  of  the 
Supreme  Court.  It  would  have  been  anomalous  for  the 
comparative  proceeding  to  have  eventuated  in  no  VHF 
service  at  all  to  Fresno  even  though  five  of  the  Commis¬ 
sioners  agreed  with  both  applicants  that  such  service  was 
required  in  the  public  interest. 

ARGUMENT 

I 

THE  COMMISSION  PROPERLY  REFUSED  TO  ENLARGE 
THE  EVIDENTIARY  HEARING  TO  INCLUDE  AN  ISSUE 
ON  AVAILABILITY  OF  FINANCIAL  RESOURCES 

A.  PRELIMINARY  STATEMENT 

Prior  to  1953,  in  designating  for  hearing  mutually 
exclusive  applications  for  permits  to  construct  tele¬ 
vision  stations,  the  Commission  included  “boilerplate’ ’ 
issues  which  covered  minimum  qualifications  (legal,  tech¬ 
nical,  financial,  etc.)  of  the  applicants  as  well  as  their 
comparative  qualifications  (to  establish  the  relative  su¬ 
periority  or  inferiority  of  each  applicant  in  significant 
areas  of  difference).  In  an  effort  to  expedite  the  hear¬ 
ings,  the  Commission  revised  its  processing  procedure  in 
1953.1  Under  the  new  practice  (which  was  applied  in  the 
instant  case),  the  Commission  determines  on  the  basis  of 
the  verified  applications  whether  the  applicants  have 

1  The  new  procedure  is  explained  by  the  Commission  in  South  Central 
Broadcasting  Corp.,  9  Pike  &  Fischer  Badio  Regulation  (hereinafter  referred 
to  as  RR)  1035. 
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the  minimum  qualifications.  If  it  finds  such  qualifications 
as  would  entitle  them  to  grants  without  a  hearing  if  they 
were  not  competing  for  the  same  channel,  the  Commission 
limits  the  hearing  to  comparative  issues.  If  it  is  unable 
to  determine  that  the  public  interest  will  be  served  by  a 
grant  to  an  applicant  even  if  it  were  the  only  one  applying 
for  the  facility,  an  issue  is  included  to  elicit  evidence  with 
respect  to  the  doubtful  factor.  In  either  situation,  however, 
any  party  may  move,  under  the  Commission’s  rules,  to 
enlarge  or  change  the  issues.2 

It  has  been  established  by  this  Court3  and  is  now  con¬ 
ceded  by  Appellant  (KARM)4  that  the  fact  that  one 
applicant  may  have  greater  financial  resources  than  an¬ 
other  is  immaterial  so  long  as  each  has  enough  money 
available  to  construct  the  type  of  station  which  it  proposes. 
The  financial  ability  of  an  applicant  to  construct  and  main¬ 
tain  a  television  station  is,  therefore,  a  minimum  or  abso¬ 
lute  factor,  as  distinguished  from  a  comparative  factor. 
The  comparison  between  mutually  exclusive  applicants 
turns  not  on  their  relative  finances  but  rather  on  the  rela¬ 
tive  merits  of  the  physical  equipment,  staff,  programming, 
etc.  which  each  proposes,  as  w^ell  as  the  respective  back¬ 
grounds  and  experience  of  the  principals  involved.  It  was 
not  material,  therefore,  w’hether  Intervenor  (California 
Inland)  had  more  or  less  money  than  KARM,  but  only 
whether  the  former  had  available  the  funds  which  it  said  it 
had,  and  whether  these  funds  were  adequate  to  construct 
the  kind  of  station  which  it  proposed. 

KARM  has  not  raised  any  question  in  this  appeal  on 

2 Sec.  1.389  of  the  Commission’s  Boles,  1  Pike  &  Fischer  RR  51:389. 

3  Scripps-Howard  Co.  v.  Federal  Communications  Commission,  89  U.S.  App. 
D.C.  13,  17,  189  F.  2d  677,  cert,  denied  342  U.S.  830  (1951). 

4  KARM  Br.  pp.  3,  19.  Its  statement  (Br.  p.  3,  fn.  4)  that  “KARM  has 
never  sought  a  comparative  consideration  of  which  applicant  has  more  money” 
is  erroneous.  In  its  Petition  to  Modify  and  Enlarge  Issues  (R.  3870),  it  spe¬ 
cifically  asked  the  Commission  to  include  an  issue: 

“B)  To  determine  on  a  comparative  basis  which  of  the  two  applicants  is 
better  financially  qualified  to  construct,  maintain  and  operate  the 
television  station  proposed  by  it  in  the  manner  proposed.” 
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the  adequacy  of  California  Inland’s  funds.  That  was  an 
issue  in  the  hearing,  evidence  was  adduced  on  the  point, 
and  affirmative  findings  were  made  by  the  Commission. 

To  show  the  extent  of  its  available  financial  resources, 
California  Inland  submitted  (as  part  of  its  sworn  applica¬ 
tion)  certified  balance  sheets,  a  stock  subscription  agree¬ 
ment,  loan  and  credit  agreements.5  Upon  the  basis  of  these 
representations,  the  Commission  made  a  prima  facie  de¬ 
termination  (in  essence,  a  rebuttable  presumption)  that 
the  funds  which  California  Inland  said  were  available  to  it 
were,  in  fact,  so  available  (R.  232).  This  was  not  a  conclu¬ 
sive  finding.  Under  the  Commission’s  procedure,  KARM 
then  had  the  opportunity  to  put  availability  of  funds  in 
issue  by  showing  that  there  was  a  reasonable  doubt  on  that 
score.  It  filed  a  petition  to  enlarge  the  evidentiary  hearing 
in  that  respect,  but  the  Commission  held  that  it  had  failed 
to  show  any  real  challenge  to  the  prima  facie  finding  of  the 
Commission.  Accordingly,  an  evidentiary  hearing  on 


5  R.  147,  152-162.  Initially,  the  Commission  raised  a  question  as  to  one  facet 
of  California  Inland’s  financial  qualifications — to  wit,  whether  it  had  reason¬ 
able  assurance  of  obtaining  the  equipment  on  a  deferred  payment  basis  (R. 
175).  In  response  to  a  deficiency  or  “McFarland”  letter,  California  Inland 
submitted  a  statement  from  an  official  of  the  General  Electric  Company  in 
support  of  its  representation,  thus  satisfying  the  Commission  (R.  179,  232). 

The  Commission  had  also  addressed  a  “McFarland”  letter  to  KARM  on 
the  subject  of  availability  of  funds  (R.  3770).  While  California  Inland  sub¬ 
stantiated  its  representations,  KARM  did  not  remove  the  Commission’s  doubts 
until  subsequent  amendments  of  its  application.  Accordingly,  the  Com¬ 
mission  first  included  an  issue  as  to  whether  KARM  had  the  necessary  financial 
qualifications  and  later,  when  KARM  submitted  additional  data  in  support  of 
its  modified  plan  for  financing  the  project,  the  issue  as  to  availability  was  com¬ 
pletely  removed  from  the  hearing.  Both  applicants  were  required,  however,  to 
establish  in  the  hearing  the  adequacy  of  the  available  funds  to  construct  and 
maintain  the  type  of  station  which  each  proposed  (R.  3954-3955,  2178-2179). 

The  difference  between  “availability”  and  “adequacy”  of  funds  is  weU 
illustrated  by  KARM  (Br.  pp.  4-5,  fn.  5)  as  follows:  Suppose  an  applicant 
to  claim  that  it  has  $1,000,000  with  which  to  build  and  operate  a  station. 
If  a  competing  applicant  were  to  claim  that  the  applicant  in  fact  does  not 
have  $1,000,000,  such  a  challenge  would  be  directed  to  the  availability  of 
funds;  if  the  competing  applicant  were  to  concede  the  availability  of  the 
$1,000,000  but  were  to  claim  that  the  applicant  could  not  in  fact  build  and 
operate  its  station  with  that  amount,  then  the  challenge  would  be  directed 
to  the  adequacy  of  the  funds. 
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availability  of  funds  was  deemed  unwarranted  (R.  3954- 
3955,  4083-4084). 

KARM  complains  (Br.  p.  14)  that  it  was  deprived  of  a 
full  comparative  hearing  because  the  Commission  refused 
to  permit  it  to  “test”  the  available  finances  claimed  by  its 
adversary.  This  claim  is  specious.  The  simple  answer  is 
that  KARM  was  given  ample  opportunity  to  test  Califor¬ 
nia  Inland’s  representations.  All  it  was  asked  to  do  as  a 
prerequisite  to  an  evidentiary  hearing  on  availability  was 
to  allege  persuasive  facts  in  its  pleadings  which,  if  true, 
would  show  that  financial  resources  which  were  claimed  by 
California  Inland  wrere,  in  fact,  unavailable.6  The  precise 
questions,  therefore,  are  (1)  whether  the  Commission 
acted  within  its  authority  in  adopting  its  revised  procedure 
in  1953  and  (2)  whether  the  Commission  acted  reasonably 
in  holding  that  KARM  failed  to  make  a  sufficient  showing 
of  a  genuine  issue  of  fact  to  warrant  an  evidentiary  hear¬ 
ing.  We  submit  that  both  questions  must  be  answered  in 
the  affirmative. 

B.  THE  COMMISSION  HAD  POWER  TO  REQUIRE  A  PRELIMINARY 
SHOWING  OF  A  GENUINE  ISSUE  OF  FACT 

KARM  apparently  believes  that  all  it  had  to  do  was 
pose  the  issue,  without  more,  and  it  thereby  became  in¬ 
cumbent  upon  the  Commission  to  take  testimony  on  Cali¬ 
fornia  Inland’s  financial  qualifications.  If  a  party,  merely 
by  saying  to  the  Commission  that  there  is  a  question 
which  it  would  like  to  explore,  is  entitled,  without  more, 
to  have  testimony  taken  on  that  matter — in  short,  if  an 
administrative  agency  is  powerless  to  require  a  party  to 
show  in  advance  that  there  is  a  genuine  issue  of  fact  and 
hence  a  discernible  purpose  to  be  served  in  extending  the 
evidentiary  hearing — then  KARM  has  indeed  been  de¬ 
prived  of  a  “full  hearing”.  But  if  administrative  agencies, 

® If  KARM  had  alleged  facts  to  establish,  for  example,  that  the  subscriber 
for  California  Inland  stock  was  no  longer  financially  able  to  pay  cash  for  the 
stock  or  that  the  bank  which  had  agreed  to  make  a  loan  to  California  Inland 
had  withdrawn  its  offer,  an  evidentiary  hearing  on  availability  of  funds  would 
have  been  warranted.  No  such  facts  were  alleged  in  any  of  the  pleadings 
filed  by  KARM. 
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no  less  than  courts,  have  a  right  to  insist  upon  orderly 
procedure  in  order  to  lessen  unnecessary  delay,  expense 
and  volume  of  record  in  long  and  complicated  administra¬ 
tive  proceedings,  something  more  than  merely  posing  the 
issue  was  properly  required. 

KARM’s  attack  on  the  Commission’s  procedure  is  remi¬ 
niscent  of  the  attacks  which  were  unsuccessfully  made  on 
the  use  of  summary  judgments  by  the  courts.  When  the 
latter  procedure  was  introduced,  it,  too,  was  challenged  on 
the  ground  that  it  deprived  parties  of  a  “full  trial”  and 
of  the  opportunity  of  cross-examining  the  adversary  and 
his  witnesses  to  elicit  weaknesses  in  his  case.  But  it  has 
uniformly  withstood  these  attacks,  for  no  party  has  a 
right  to  a  testimonial  hearing  where  there  is  no  issue  to 
decide.  For  many  years  now  courts  have  broken  through 
the  rigid  rule  that  the  mere  assertion  of  a  denial  precludes 
summary  judgment.7 

It  is  not  true,  therefore,  that  adjudicatory  action 
may  not  be  validly  taken  unless  parties,  simply  upon  their 
request,  are  afforded  an  evidentiary  hearing  with  cross- 
examination  of  witnesses,  etc.  The  presence  or  absence  of 
a  substantial  issue  may  be  determined  in  advance  of  tak¬ 
ing  testimony  on  the  basis  of  pleadings,  depositions 
and  affidavits.  In  civil  proceedings,  when  certain  material 
facts  are  found  to  exist  without  substantial  controversy, 
it  is  a  familiar  practice  for  courts  to  treat  those  facts 
as  established  and  to  allow  the  trial  to  proceed  only  on 
the  remaining  matters.8  The  function  of  the  summary 
judgment  procedure  is  to  sift  the  proofs  pro  and  con  as 
submitted  in  various  affidavits  and  exhibits  so  that  a  deter¬ 
mination  may  be  made,  without  the  expense  and  delay  of 
a  trial,  that  real  as  distinguished  from  mere  fictitious  or 
paper  issues  are  presented.9 

1  See,  e.g.  Dewey  v.  Clark,  86  U.S.  App.  D.C.  137,  143,  180  F.  2d  766,  772 
(1950). 

8  Buie  56(d),  Fed.  Buies  Civ.  Procedure. 

*  Jeffreys  v.  Weitzman,  95  U.S.  App.  D.C.  261,  221  F.  2d  542  (1955);  cf. 
Prettyman,  J.,  concurring  in  L.  B.  Wilson,  Inc.  v.  Federal  Communications 
Commission,  83  U.S.  App.  D.C.  176,  170  F.  2d  793  (1948). 
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The  procedure  under  which  the  Commission  receives 
testimony  only  on  matters  which  are  substantially  con¬ 
troverted  is  fully  consonant  with  the  requirements  of  a 
“full  hearing”.  All  data  and  information  in  California 
Inland’s  possession  with  respect  to  funds  available  to  it 
were  supplied  to  KARM  in  a  pre-hearing  conference.10 
Adequate  means  of  discovery  on  which  to  predicate  alle¬ 
gations  of  facts  were  available  to  KARM.  Having  been 
afforded  a  full  opportunity  to  establish  a  reasonable  doubt 
as  to  the  correctness  of  the  Commission’s  preliminary 
finding,  KARM  was  given  a  fair  hearing  and  due  process 
was  satisfied. 

Congress  did  not  prescribe  the  financial  qualifications 
necessary  to  construct  and  operate  a  television  station. 
This  was  left  to  the  Commission’s  discretion,  to  be  exer¬ 
cised  in  the  light  of  the  statutory  criterion  of  public 
interest,  convenience  and  necessity.  The  Act  merely  re¬ 
quires  applicants  to  set  forth  such  facts  as  the  Commission 
by  regulation  may  prescribe.11  The  regulations,  in  turn, 
merely  state  that  the  application  shall  be  filed  on  a  speci¬ 
fied  form  (301)  and  “shall  contain  full  and  complete  dis¬ 
closures”  with  regard  to  these  qualifications.12 

On  the  basis  of  sworn  answers  to  scores  of  questions  on 
the  application  form,  with  respect  not  only  to  financial  but 
to  legal,  technical  and  other  qualifications  as  well,  the  Com¬ 
mission  determines  whether  or  not  an  applicant  will  con¬ 
struct  and  operate  a  station  in  the  public  interest.  It 
would  impose  unreasonable  burdens  on  the  Commission  as 
w'ell  as  applicants  if  an  evidentiary  hearing  were  required 
on  each  of  the  numerous  factors  covered  in  the 
application  form  merely  because  a  competing  applicant 
says,  in  effect,  “I  do  not  know  whether  these  facts  are 
true  or  not  since  they  lie  within  my  adversary’s  knowledge ; 
nevertheless,  I  question  their  truth  and,  therefore,  they 

10  R.  304,  331-332,  345-347,  354,  356,  358. 

11  Section  308(b)  of  the  Communications  Act  of  1934,  as  amended  (47 
TT.S.C.  308(b)). 

•  12  Secs.  3.24  and  3.623,  1  Pike  &  Fischer  RR  53:24  and  53:623. 
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must  be  made  the  subject  of  oral  testimony  so  I  can  cross- 
examine  on  these  points.” 

Congress  explicitly  authorized  the  Commission  “to  con¬ 
duct  its  proceedings  in  such  manner  as  will  best  conduce 
to  the  proper  dispatch  of  business  and  to  the  ends  of 
justice.”13  Certainly,  the  expeditious  consideration  of 
competing  applications  is  “a  matter  not  unrelated  to 
achieving  the  ends  of  justice”.14  And,  as  the  Supreme 
Court  stated  in  the  Pottsville  case,  “  [njecessarily,  there¬ 
fore,  the  subordinate  questions  of  procedure  in  ascertain¬ 
ing  the  public  interest,  when  the  Commission’s  licensing 
authority  is  invoked — the  scope  of  the  inquiry  .  . .  were  ex¬ 
plicitly  and  by  implication  left  to  the  Commission’s  own 
devising,  so  long,  of  course,  as  it  observes  the  basic  re¬ 
quirements  designed  for  the  protection  of  private  as  well 
as  public  interest.  ’  ’ 15  Due  process  is  not  cast  in  such  a  rigid 
mold  and  does  not  have  such  fixed  and  invariable  content  as 
to  prevent  the  Commission  from  exercising  discretion  in 
controlling  its  proceeding  and  keeping  them  within  reason¬ 
able  bounds.16 

To  construe  the  term  “full  hearing”  as  rigidly  and  as 
literally  as  KARM  insists  it  must  be  construed  would  be  in 
conflict  with  the  teaching  of  the  recent  St  over  case  in  which 
the  Supreme  Court  said: 

“We  do  not  read  the  hearing  requirement ...  as  with¬ 
drawing  from  the  power  of  the  Commission  the  rule- 
making  authority  necessary  for  the  orderly  conduct 
of  its  business.  ...  we  read  the  Act  and  Regulations 

13  Sec.  4(j)  of  the  Communications  Act  of  1934,  as  amended  (47  U.S.C. 
4(j)). 

14  Beaumont  Broadcasting  Corp.  v.  Federal  Communications  Commission,  91 
U.S.  App.  D.C.  Ill,  202  F.  2d  306,  308  (1952). 

is  Federal  Communications  Commission  v.  Pottsville  Broadcasting  Co.,  309 
U.S.  134,  138  (1940). 

18  Federal  Communications  Commission  v.  WJB,  The  Good  Witt  Station, 
337  U.S.  265  (1949)  which,  incidentally,  post-dated  the  AshbacTcer  decision 
upon  which  KARM  places  so  much  reliance.  Cf.  American  Broadcasting  Com¬ 
pany  v.  Federal  Communications  Commission,  85  U.S.  App.  D.C.  343,  179 
F.  2d  437  (1949)  ;  United  Airlines  v.  Civil  Aeronautics  Board,  U.S.  App. 
D.C.  ,  228  F.  2d  13  (1955). 


as  providing  a  ‘full  hearing’,  for  applicants  who  have 
reached  the  existing  limit  of  stations,  upon  their  pres¬ 
entation  of  an  application  conforming  to  Rules  .  .  . 
that  sets  out  adequate  reasons  why  the  Rules  should 
be  waived  or  amended.”17 

It  has  been  established  by  this  Court  that  consistently 
with  the  “full  hearing”  requirements  of  Section  309(b) 
of  the  Act,  the  Commission  may  dismiss  without  any  evi¬ 
dentiary  hearing  an  application  for  a  channel  not  listed 
in  its  master  plan.  Peoples  Broadcasting  Co.  v.  U.  S.,  93 
TJ.S.  App.  D.C.  78,  209  F.  2d  286  (1953);  Logansport 
Broadcasting  Corp.  v.  TJ.  S.,  93  TJ.S.  App.  D.C.  342,  210 
F.  2d  24  (1954). 

It  is  our  position,  in  line  with  the  Pottsville ,  WJR, 
Storer  and  Logansport  decisions,  that  the  term  “full  hear¬ 
ing”  as  used  in  the  Act  must  be  read  in  conjunction  with 
the  general  statutory  scheme  for  administrative  flexibility 
and  expedition.  A  hearing  is  “full”  enough  if  it  includes 
testimony  on  genuine  material  issues  only.  The  cardinal 
principle  of  due  process  is  not  that  every  point  covered 
in  the  application  must  be  subjected  to  oral  testimony  and 
cross-examination  unless  waived  by  an  adverse  party,  but 
rather  that  the  latter  must  have  a  reasonable  opportunity 
to  meet  in  an  appropriate  fashion  all  material  considera¬ 
tions  which  enter  into  the  Commission’s  decision.  That 
principle  was  fully  observed  in  the  instant  case. 

The  Ashbacker  and  Johnston  decisions18  upon  which 
KARM  relies  so  heavily  do  not  preclude  the  procedure 
adopted  by  the  Commission.  In  full  accord  with  those  de¬ 
cisions,  the  Commission  made  all  genuine  or  real  differ¬ 
ences  between  KARM  and  California  Inland  the  subject  of 
evidence,  findings  and  ultimate  decision  in  a  consolidated 
comparative  hearing.  Neither  Ashbacker  or  Johnston 
purported  to  prevent  the  Commission  from  determining 

17  United  States  v.  Storer  Broadcasting  Co.,  351  U.S . ,76  S.Ct.  763,  770, 

771  (1956). 

18  Ashbacker  Radio  Corp.  v.  Federal  Communications  Commission,  326  U.S. 
327  (1945);  Johnston  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission ,  85  U.S.  App.  D.C.  40,  175  F.2d  351  (1949). 


at  the  threshold  of  the  hearing  the  extent  to  which  genuine 
comparative  issues  are  involved.19  As  this  Court  well 
knows,  comparative  hearings  are  protracted  enough  with¬ 
out  encumbering  the  record  with  frivolous  issues  and  im¬ 
material  evidence. 

It  would  be  a  hard  blow  to  the  progress  of  administrative 
procedure  if  the  Commission’s  attempt  to  define  the  real 
issues  in  advance  of  taking  testimony  were  invalidated. 
As  the  President’s  Conference  on  Administrative  Pro¬ 
cedure  noted,  sound  administrative  procedure  requires 
adjudicatory  issues  to  be  made  initially  as  precise  as 
possible  with  hearings  then  confined  to  relevant  and  mate¬ 
rial  matter  only.20  And  as  Judge  Prettyman  observed 
“  [s]ome  day  an  appellate  court  may  establish  that  a  party 
subjected  to  the  expense  and  difficulty  of  an  inordinately 
protracted  hearing  deliberately  designed  to  wear  him  out 
has  not  had  a  trial  which  was  fair  in  the  requisite  sense.”21 
This  principle  might  well  have  applied  in  behalf  of  Cali¬ 
fornia  Inland  if  the  Commission  had  allowed  KARM’s 
tactics  to  succeed. 


19  It  has  been  held,  for  example,  if  one  of  the  two  mutually  exclusive  appli¬ 
cants  admittedly  is  an  alien,  his  application  may  be  dismissed  and  the  other 
application  granted  (if  it  meets  the  minimum  qualifications)  without  any 
further  hearing.  Colonial  Television,  Inc.  v.  Federal  Communications  Commis¬ 
sion,  95  U.S.  App.  D.C.  7,  217  F.  2d  21  (1954). 

20  Report  of  the  Conference  on  Administrative  Procedure  called  by  the 
President  of  the  United  States  on  April  29,  1953,  submitted  March  1955.  The 
Conference  also  recommended  (p.  73)  that  even  at  the  hearing  examiner 
level  issues  should  be  limited : 

“The  rule  is  to  be  construed  as  authorizing  the  presiding  officer,  irre¬ 
spective  of  consent  of  the  parties,  to  enter  an  order  at  the  conclusion  of 
the  pre-hearing  conference  with  respect  to  any  matter  which  he  is  author¬ 
ized  to  rule  upon  during  the  course  of  the  proceeding,  including  limiting 
the  issues,  stipulations  and  documents  to  be  admitted  and  the  number  of 
expert  witnesses.  This  order,  unless  modified  for  good  cause,  shall  con¬ 
trol  the  proceedings.” 

21  Prettyman,  Reducing  the  Belay  in  Administrative  Hearings:  Suggestions 
for  Officers  and  Counsel,  39  A.B.A.  Journal  966,  970  (November,  1953). 


C.  KARM  FAILED  TO  SHOW  THE  EXISTENCE  OF  A  GENUINE 
ISSUE  OF  FACT  ON  FINANCES 

Up  to  tins  point  we  have  demonstrated  that  the  Commis¬ 
sion  may  properly  require  a  showing  of  a  genuine  issue 
of  fact  before  testimony  is  taken.  Now  we  shall  support 
the  reasonableness  of  the  Commission’s  conclusion  that 
KARM  did  not  make  the  requisite  showing.22 

California  Inland’s  application  specified  estimated  costs 
of  constructing  its  television  facility  and  operating  it  for 
the  first  year.  KARM  does  not  challenge  the  fact  that 
California  Inland  succeeded  in  substantiating  these  cost 
estimates  in  the  hearing.  KARM’s  attack  is  solely  on 
the  Commission’s  prima  facie  finding  with  respect  to  the 
availability  to  California  Inland  of  capital  and  credit  to 
construct  and  put  the  station  on  the  air,  and  to  the  reason¬ 
ableness  of  its  estimate  of  revenues  to  maintain  the  sta¬ 
tion  for  some  time  thereafter.  Thus,  the  narrow  question 
now  before  the  Court  is  whether  KARM  alleged  enough 
facts  with  respect  to  California  Inland’s  financial  resources 
that  the  Commission  must  be  held  to  have  been  arbitrary 
in  concluding  that  no  genuine  issue  of  fact  had  been  raised. 
We  believe  it  will  be  helpful  to  the  Court  if,  instead  of 
indulging  in  sweeping  generalities  of  the  kind  used  by 
KARM  in  its  brief,  we  now  set  forth  the  precise  facts  as 
to  the  data  and  allegations  on  which  the  Commission’s 
decision  rested. 

In  its  application,23  California  Inland  estimated  its  total 
cost  of  construction  as  $511,015.29.  $86,486.72  of  this 

amount  had  already  been  paid,  leaving  a  balance  of  $424,- 
528.57.  Since  $284,262.38  of  this  balance  represented  equip- 

22  KARM  mistakenly  implies  (Br.,  p.  7)  that  the  Commission  denied  its 
petition  for  consideration  simply  because  its  allegations  were  made  on  infor¬ 
mation  and  belief.  KARM  has  neglected  to  mention  that  the  Commission 
•went  on  to  state  not  only  that  the  Act  and  Regulations  did  not  provide  for  a 
petition  for  reconsideration  at  that  stage  of  the  proceedings  but  also  that  the 
allegations  “fail  to  contain  any  substantial  showing,  and,  therefore,  fail  to 
substantiate  petitioner’s  newly  advanced  contention  ..  .”  R.  4083-4084.  Sec, 
also  R.  3954-3955. 

23  As  amended  June  12,  1953  (prior  to  the  Commission’s  finding  that  it  was 
financially  qualified). 
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ment  which  would  be  purchased  under  a  deferred  payment 
plan  requiring  a  down  payment  of  only  $56,852.48,  the 
total  cash  requirements  for  constructing  the  station  were 
$197,118.67.  (R.  155).  The  available  cash  was  stated  to 
be  as  follows:  $134,000  in  net  quick  assets  (as  shown  on 
its  balance  sheet) ;  $6,000  representing  deposits  previously 
made  on  equipment;  $100,000  in  stock  subscriptions;  and 
$38,000  representing  the  difference  between  a  $250,000  line 
of  credit  at  the  bank  and  $212,000  then  owed.  Thus,  at  the 
time  of  the  grant,  California  Inland  would  have  available 
cash  of  $278,403.19,  representing  a  margin  of  $80,000  over 
its  cash  requirements.  Moreover,  since  the  available  bank 
credit  would  be  increased  each  month  by  periodic  curtail¬ 
ments  of  principal,  at  least  $63,000  from  that  source  would 
be  available  by  early  1954.  The  margin  over  cash  require¬ 
ments  at  the  time,  therefore,  would  be  in  excess  of  $100,000 
(R.  155-156). 

In  support  of  its  representations,  California  Inland 
submitted  a  balance  sheet  of  the  corporation,  an  itemiza¬ 
tion  of  its  cash  deposits  and  its  depositaries,  a  copy  of  the 
stock  subscription  agreement,  a  balance  sheet  of  the  sub¬ 
scriber,  and  letters  from  the  bank  and  the  equipment  sup¬ 
plier.24  On  the  basis  of  these  data,  the  Commission  found, 
as  stated  above,  that  California  Inland  was  financially 
qualified  to  construct  and  operate  a  television  station.25 

Subsequently,  after  the  case  was  designated  for  hearing, 
California  Inland,  without  opposition  from  KARM,  was 
granted  leave  to  amend  its  application  to  submit  revised 
estimates.26  The  estimated  cost  of  construction  was 
increased  $68,042.13  (to  $579, 057.42). 27  The  immediate  cash 
requirements,  however,  were  increased  only  $10,000  (to 
$207, 003.53). 28  This  increased  cash  requirement  was  more 

24  R.  152-154,  159-162,  179. 

25  R.  232. 

26  R.  248. 

27  The  increase  in  the  estimated  cost  of  construction  from  $511,015.29  to 
$579,057.42  was  erroneously  computed  in  the  amended  application  as  $71,391.79 
(R.  197). 

28  This  revised  cash  requirement  is  explained  at  B.  197. 
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than  offset  by  increasing  the  bank  credit  to  $300,000,  thus 
making  $50,000  more  cash  available  from  that  source. 
Consequently,  the  margin  of  available  cash  over  cash  re¬ 
quirements  at  the  time  of  construction  was  enlarged  from 
about  $100,000  to  $140,000.  California  Inland  still  pro¬ 
posed  to  finance  the  construction  of  the  station  from  (a) 
current  funds,  (b)  additional  capital,  (c)  bank  loan  and 
(d)  deferred  payments  on  equipment.  The  cost  of  the 
television  station  was  completely  independent  of  any 
profits  from  the  operation  of  the  AM  or  FM  stations 
owned  by  California  Inland.29 

California  Inland  undertook  at  a  pre-hearing  conference 
to  project  its  estimated  costs  and  revenues  over  a  two- 
year  period  extending  from  October  1953  through  Septem¬ 
ber  30,  1955.  It  assumed,  for  the  purpose  of  the  projec¬ 
tion,  that  a  final  decision  on  its  application  would  be 
rendered  by  March  1, 1954,  and  that  the  period  of  construc¬ 
tion  would  not  exceed  six  months  from  that  time.  The 
total  funds  which  it  would  receive  during  that  period  were 
estimated  to  be  $2,558,018  (which  included  $820,000  as 
gross  revenue  from  one  year’s  television  operation  and 
$1,312,332  as  gross  revenues  from  two  years’  radio  (AM 
and  FM)  operation).  The  total  cash  requirements  during 
the  two-year  projected  period  were  estimated  at  $2,226,886 
(which  included  cost  of  construction  of  the  television  sta¬ 
tion  ;  operating  expenses  for  radio  and  television ;  and  non¬ 
operating  expenditures  such  as  interest  and  taxes).  This 
left  a  margin  of  $331,132  for  contingencies  or  for  any  dif¬ 
ferences  between  estimates  and  actual  experience.80 

In  its  attempt  to  contest  the  validity  of  the  data 
submitted  by  California  Inland,  KARM  relied  upon  sug¬ 
gestion,  speculation  and  conjecture  instead  of  factual  alle¬ 
gations.  This  can  best  be  demonstrated,  we  think,  if  we 
set  forth  verbatim  and  at  length  the  salient  portions  of 
the  several  pleadings  filed  by  KARM.  It  must  again  be 
emphasized  that  our  concern  is  only  with  the  existence  of 

2»  R.  193,  197-198,  155. 

30  R.  510-511;  3122-3124. 
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a  factual  issue  as  to  availability  of  funds,  as  distinguished 
from  adequacy.  KARM’s  petition  to  enlarge  the  issues, 
filed  September  15,  1953,  stated  that: 

.  only  the  applicants  themselves  have  any  real 
knowledge  as  to  whether  they  now  are  or  will  be  able 
to  construct  the  type  of  station  they  propose  and 
necessary  to  permit  the  rendition  of  the  services  they 
propose  .  .  .  for  the  sums  of  money  set  forth  by  them 
as  estimated  construction  costs  in  their  respective 
applications.  .  .  .  the  Commission  should  not  merely 
assume  that  estimates  given  by  applicants  are  correct 
and  proceed  to  find  that  an  applicant  is  financially 
qualified  on  the  basis  of  his  furnishing  financial  data 
sufficient  to  accommodate  his  own  estimates.  For  this 
reason  alone  it  is  believed  that  a  financial  issue  is 
necessary  in  this  case  as  well  as  any  other  comparative 
proceeding.  .  .  .  inasmuch  as  these  estimates  [of  cost 
of  operation  and  revenue  for  the  first  year]  play  a 
most  important  part  in  determining  whether  appli¬ 
cants  have  sufficient  financial  resources  necessary  suc¬ 
cessfully  to  operate  a  station  even  after  it  is  con¬ 
structed,  it  follows  that  it  is  important  to  determine 
the  basis  and  reasons  used  by  applicants  in  giving  such 
estimates.  Otherwise,  either  these  estimates  are  mean¬ 
ingless,  although  required  by  the  form,  or  an  applicant 
whose  finances  are  precarious  if  now  [sic]  wholly  in¬ 
adequate,  easily  and  even  haphazardly,  could  estimate 
his  costs  and  revenues  at  any  values  he  chooses  in 
order  to  show  his  financial  qualification.  ...  31 

In  its  supplemental  petition,  filed  November  5,  1953, 
KARM  asserted  that  California  Inland’s  financial  ability 

“is  conjectural  in  the  extreme;  that  that  corporation 
and  its  stockholders  will  be  required  not  only  t<U)orrow 
to  their  full  capacity,  but  to  depend  upon  a  substantial 
amount  of  net  revenue  from  AM  operations  to  meet 
both  its  original  and  continuing  obligations.  Among 
other  things,  it  has  been  shown  that  any  cash  profits 
from  AM  and  FM  operations  in  a  sum  in  excess  of 
$240,000  will  be  necessary  to  construct  the  proposed 
TV  station,  and  that  a  minimum  of  $140,000  in  cash 
profits  from  proposed  TV  operations  will  be  necessary 


31 R.  3872. 
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than  offset  by  increasing  the  bank  credit  to  $300,000,  thus 
making  $50,000  more  cash  available  from  that  source. 
Consequently,  the  margin  of  available  cash  over  cash  re¬ 
quirements  at  the  time  of  construction  was  enlarged  from 
about  $100,000  to  $140,000.  California  Inland  still  pro¬ 
posed  to  finance  the  construction  of  the  station  from  (a) 
current  funds,  (b)  additional  capital,  (c)  bank  loan  and 
(d)  deferred  payments  on  equipment.  The  cost  of  the 
television  station  was  completely  independent  of  any 
profits  from  the  operation  of  the  AM  or  FM  stations 
owned  by  California  Inland.29 

California  Inland  undertook  at  a  pre-hearing  conference 
to  project  its  estimated  costs  and  revenues  over  a  two- 
year  period  extending  from  October  1953  through  Septem¬ 
ber  30,  1955.  It  assumed,  for  the  purpose  of  the  projec¬ 
tion,  that  a  final  decision  on  its  application  would  be 
rendered  by  March  1, 1954,  and  that  the  period  of  construc¬ 
tion  would  not  exceed  six  months  from  that  time.  The 
total  funds  which  it  would  receive  during  that  period  were 
estimated  to  be  $2,558,018  (which  included  $820,000  as 
gross  revenue  from  one  year’s  television  operation  and 
$1,312,332  as  gross  revenues  from  two  years’  radio  (AM 
and  FM)  operation).  The  total  cash  requirements  during 
the  two-year  projected  period  were  estimated  at  $2,226,886 
(which  included  cost  of  construction  of  the  television  sta¬ 
tion  ;  operating  expenses  for  radio  and  television ;  and  non¬ 
operating  expenditures  such  as  interest  and  taxes).  This 
left  a  margin  of  $331,132  for  contingencies  or  for  any  dif¬ 
ferences  between  estimates  and  actual  experience.30 

In  its  attempt  to  contest  the  validity  of  the  data 
submitted  by  California  Inland,  KARM  relied  upon  sug¬ 
gestion,  speculation  and  conjecture  instead  of  factual  alle¬ 
gations.  This  can  best  be  demonstrated,  we  think,  if  we 
set  forth  verbatim  and  at  length  the  salient  portions  of 
the  several  pleadings  filed  by  KARM.  It  must  again  be 
emphasized  that  our  concern  is  only  with  the  existence  of 


29  It.  193,  197-198,  155. 

30  S.  510-511;  3122-3124. 
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a  factual  issue  as  to  availability  of  funds,  as  distinguished 
from  adequacy.  KARM’s  petition  to  enlarge  the  issues, 
filed  September  15,  1953,  stated  that: 

.  .  only  the  applicants  themselves  have  any  real 
knowledge  as  to  whether  they  now  are  or  will  be  able 
to  construct  the  type  of  station  they  propose  and 
necessary  to  permit  the  rendition  of  the  services  they 
propose  .  .  .  for  the  sums  of  money  set  forth  by  them 
as  estimated  construction  costs  in  their  respective 
applications.  .  .  .  the  Commission  should  not  merely 
assume  that  estimates  given  by  applicants  are  correct 
and  proceed  to  find  that  an  applicant  is  financially 
qualified  on  the  basis  of  his  furnishing  financial  data 
sufficient  to  accommodate  his  own  estimates.  For  this 
reason  alone  it  is  believed  that  a  financial  issue  is 
necessary  in  this  case  as  well  as  any  other  comparative 
proceeding.  .  .  .  inasmuch  as  these  estimates  [of  cost 
of  operation  and  revenue  for  the  first  year]  play  a 
most  important  part  in  determining  whether  appli¬ 
cants  have  sufficient  financial  resources  necessary  suc¬ 
cessfully  to  operate  a  station  even  after  it  is  con¬ 
structed,  it  follows  that  it  is  important  to  determine 
the  basis  and  reasons  used  by  applicants  in  giving  such 
estimates.  Otherwise,  either  these  estimates  are  mean¬ 
ingless,  although  required  by  the  form,  or  an  applicant 
whose  finances  are  precarious  if  now  [sic]  wholly  in¬ 
adequate,  easily  and  even  haphazardly,  could  estimate 
his  costs  and  revenues  at  any  values  he  chooses  in 
order  to  show  his  financial  qualification.  ...  81 

In  its  supplemental  petition,  filed  November  5,  1953, 
KARM  asserted  that  California  Inland’s  financial  ability 

“is  conjectural  in  the  extreme;  that  that  corporation 
and  its  stockholders  will  be  required  not  only  t^orrow 
to  their  full  capacity,  but  to  depend  upon  a  substantial 
amount  of  net  revenue  from  AM  operations  to  meet 
both  its  original  and  continuing  obligations.  Among 
other  things,  it  has  been  shown  that  any  cash  profits 
from  AM  and  FM  operations  in  a  sum  in  excess  of 
$240,000  will  be  necessary  to  construct  the  proposed 
TV  station,  and  that  a  minimum  of  $140,000  in  cash 
profits  from  proposed  TV  operations  will  be  necessary 
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to  meet  payments  on  continuing  obligations.  Such  a 
plan,  even  if  originally  adequate,  which  we  deny,  will 
provide  no  financial  elasticity  to  accommodate  any  ad¬ 
verse  change  in  either  TV  or  AM  operation  or  any  in¬ 
creased  costs  incident  to  either  TV  construction  or 
operation.”32 

In  reply  to  the  oppositions  filed  to  its  supplemental  peti¬ 
tion,  K  ARM  stated  (after  referring  to  the  fact  that  Fresno, 
a  city  of  100,000,  had  six  AM  broadcast  stations,  two  TV 
stations  and  a  third  TV  station  under  construction) : 

“It  is  a  matter  of  common  knowledge  that  there  are 
limitations  upon  the  number  of  AM  broadcast  stations 
and  TV  broadcast  stations  which  can  operate  profit¬ 
ably  in  any  such  area.  Moreover,  it  is  a  matter  of 
common  knowledge  that  a  newcomer  in  any  competi¬ 
tive  field  already  occupied  by  others  will  encounter 
handicaps  to  immediate  profitable  operations  and  that 
where,  as  here,  three  TV  broadcast  stations  will  be  in 
operation  for  substantial  periods  of  time  before  any 
station  can  be  constructed  to  operate  on  VHF  Channel 
12,  the  successful  applicant  for  such  channel  will  en¬ 
counter  such  handicaps  due  to  existing  contracts  for 
talent,  for  other  program  material  and  for  station 
use  .  .  .  KARM  denies  that  any  such  sums  [the 
$240,000  from  AM  operations  and  $140,000  from  TV 
operations]  can  and  will  be  available  from  the  sources 
indicated  during  the  period  in  question  [September 
30,  1953  to  September  30,  1955]. 5,33 


32  R.  3900-3901.  The  statement  that  $240,000  in  profits  from  AM  and  FM 
operations  “will  be  necessary  to  construct  the  TV  station’ ’  was  an  obvious 
error  in  view  of  the  financing  plans  of  California  Inland,  supra,  pp.  16-18. 

KARM  also  alleged  in  its  supplemental  petition  that  because  of  a  prior 
redemption  and  cancellation  of  stock  by  California  Inland  “questions  are 
presented”  under  the  tax  laws  which  might  adversely  affect  its  financial  abil¬ 
ity.  This  reference  to  ta*  questions  was  completely  conjectural.  No  allega¬ 
tion  was  made  that  the  transaction  had  even  been  questioned  by  the  Internal 
Revenue  Service  or  any  other  party.  No  mention  of  the  point  was  made  in 
KARM’s  subsequent  petition  for  reconsideration.  Its  brief  in  this  Court  is 
also  silent  on  the  subject.  We  assume  that  KARM  has  now  abandoned  its 
flimsy  suggestion  of  tax  avoidance. 


33  R.  3931-3932. 
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In  asking  reconsideration  of  the  order  refusing  to  en¬ 
large  the  issues,  KARM  merely  reiterated  the  recitals  in 
its  prior  pleadings,  adding  only  that 

“operating  conditions  and  developments  in  the  Fresno 
area  have  been  such  as  clearly  to  demonstrate  and 
make  manifest  the  inability  of  KFRE  to  realize  the 
sums  required  by  it  within  the  time  and  in  the  manner 
proposed  by  it  for  the  purpose  of  constructing  and 
operating  a  television  broadcast  station  on  VHF  Chan¬ 
nel  12.” 

Referring  to  the  three  television  stations  in  Fresno  and 
another  station  in  an  adjoining  community,  KARM  stated 
that  it 

“is  informed  and  upon  information  and  belief  alleges 
that  all  of  said  stations  are  now  incurring  substantial 
deficits  and  will  continue  to  incur  such  deficits  for  an 
indeterminate  period.” 

Then,  referring  to  the  six  radio  stations  in  the  area, 
KARM  asserted  that  it 

“is  informed  and  upon  information  and  belief  alleges 
that  each  of  said  AM  broadcast  stations  has  suffered 
a  substantial  diminution  in  its  operating  revenues 
due,  at  least  in  part,  to  the  operating  requirements  of 
the  TV  stations  above  enumerated,  and  that  such 
decline  in  AM  operation  in  the  Fresno  area  will  con¬ 
tinue  for  an  indeterminate  period.”84 

These  suggestions  and  implications  of  KARM  were  prop¬ 
erly  held  not  to  contravene  California  Inland’s  detailed 
sworn  statements.  After  giving  full  weight  to  every  one 
of  KARM’s  allegations,  the  indisputable  fact  remained 
that  California  Inland’s  available  resources  were  such  that 
it  would  have  cash  of  between  $100,000  and  $140,000  after 
the  station  was  constructed,  without  taking  into  account  a 
penny  of  revenue  from  any  source  whatever.  This  margin 
over  cash  requirements  would  enable  it  to  defray  operat¬ 
ing  costs  for  two  months  after  the  station  went  on  the  air, 
even  in  the  unlikely  event  that  not  a  single  dollar  of  reve- 


34  R.  3960-3961. 
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nue  came  in  during  that  period.  Any  reasonable  business¬ 
man  would  consider  $100,000  to  $140,000  more  than  an 
adequate  cushion.  The  Commission,  to  whom  was  en¬ 
trusted  the  task  of  appraising  financial  qualifications,  must 
be  allowed  a  similar  range  of  judgment,  to  determine,  in 
the  light  of  its  knowledge  of  the  industry,  whether  this 
amount  of  working  capital  was  reasonable.35 

The  single  area  in  which  KARM  may  be  said  to  have 
raised  even  a  color  of  a  dispute  was  with  respect  to  Cali¬ 
fornia  Inland’s  estimate  of  profits  from  future  opera¬ 
tions — profits  which  in  any  event,  had  nothing  whatever  to 
do  with  its  ability  to  finance  the  construction  of  the  tele¬ 
vision  station.  California  Inland  had  estimated  its  tele¬ 
vision  revenues  as  $820,000;  K ARM’s  estimate  for  its  own 
operation  was  only  slightly  less,  $811,967.  Moreover, 
KARM  itself  stated  that  “it  believes  that  this  is  a  most 
conservative  estimate  for  the  first  year’s  operation,  and 
further  believes  it  but  reasonable  to  assume  that  a  revenue 
of  approximately  $1,081,201  will  be  realized  ...  ’,S6  Since 
the  only  ground  advanced  by  KARM  against  California 
Inland’s  estimate  was  that  in  a  competitive  area  where 
there  are  several  other  television  stations,  a  new  station 
would  “encounter  handicaps  to  immediate  profitable  op¬ 
eration”  (a  reason  which  applied  with  equal  force  to 
KARM  as  to  California  Inland),  and  since  KARM  itself 
insisted  that  an  estimate  of  more  than  one  million  dollars 
revenue  was  reasonable,  it  was  understandably  difficult  for 
the  Commission  to  see  any  real  substance  in  KARM’s 
attack  on  an  estimate  of  $820, 000.37 

35  This  Court  has  indicated  that  the  Commission  should  not  take  an  unduly 
strict  view  of  financing.  Heitmeyer  v.  Federal  Communications  Commission, 
68  U.S.  App.  D.C.  180,  95  F.  2d  91  (1937). 

36  R.  3854. 

37  No  difference  between  the  proposals  of  KARM  and  California  Inland 
could  reasonably  account  for  the  former  anticipating  more  revenue  than  the 
latter.  Both  applicants  proposed  affiliation  with  the  CBS  network;  the  pro¬ 
posed  staffs  were  approximately  equal;  and  the  parties  stipulated  that  neither 
applicant  was  entitled  to  preference  over  the  other  as  a  result  of  the  amount 
of  time  to  be  devoted  to  commercial  programs.  Hence,  it  was  frivolous  for 
KARM  to  assert  that  California  Inland’s  estimate  of  $820,000  was  inflated 
while  asserting  the  reasonableness  of  an  estimate  of  more  than  $1,000,000. 
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In  its  attempt  to  refute  California  Inland’s  forecast  of 
profits  from  future  AM  radio  operations,  the  only  point  ad¬ 
vanced  by  KARM  was  that  each  of  the  AM  stations  in  the 
area  “had  suffered  a  substantial  diminution  in  its  operating 
revenue.”  This  was  no  more  than  an  implied  allegation 
that  California  Inland’s  AM  profits  would  be  somewhat 
less  in  the  future  than  it  had  been  in  the  past — not,  how¬ 
ever,  that  they  would  be  transformed  into  operating  losses. 
Actually,  as  the  Commission  observed,  California  Inland’s 
estimate  was  based  on  less  AM  profits  in  the  future 
than  it  had  realized  in  the  past.  Curiously  enough,  KARM 
for  its  part  estimated  that  its  future  AM  operation  would 
show  an  improved  financial  picture.  Apart  from  the  in¬ 
herent  contradiction  of  KARM’s  position,  it  is  clear  that, 
even  if  KARM  had  alleged  that  California  Inland’s  AM 
profits  would  be  reduced  from  $240,000  to  zero,  it  would  not 
have  affected  the  latter’s  financial  qualifications  to  construct 
and  maintain  the  television  station.  For  even  in  that 
unlikely  event,  it  would  merely  have  reduced  California 
Inland’s  projected  cash  margin  from  the  $331,000  which 
it  had  forecast  to  $91,000. 

This  analysis  of  the  several  pleadings  filed  by  KARM 
supports  the  Commission’s  holding  that  no  genuine  issue 
of  fact  was  shown.  Hence,  KARM  can  succeed  only  if  the 
Court  is  prepared  to  hold  that  all  a  party  has  to  do  to 
require  the  Commission  to  hear  oral  testimony  on  every 
matter  covered  in  the  application  is  to  pose  the  issue. 
Such  a  result,  as  we  pointed  out,  would  represent  a 
grievous  backward  step  in  administrative  proceedings. 
The  Commission’s  policy  of  requiring  a  genuine  issue  of 
fact  to  be  shown  before  it  is  made  the  subject  of  an  evi¬ 
dentiary  hearing  represents  a  progressive  move  in  the 
public  interest.  It  was  fully  in  accord  with  the  statutory 
scheme  as  well  as  basic  requirements  of  due  process  and 

was  properly  applied  in  the  instant  case. 

■ 

i 
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THE  COMMISSION'S  CHOICE  OF  CALIFORNIA  INLAND 
AS  THE  SUPERIOR  APPLICANT  WAS  A  REASONED 
JUDGMENT,  FULLY  SUPPORTED  BY  THE  RECORD 

A.  THE  COMMISSION  WAS  NOT  REQUIRED  TO  MAKE  ANY 
FINDING  ON  DIVERSIFICATION  OF  MEDIA 

As  a  transparent  afterthought,  presented  for  the  first 
time  on  this  appeal,  KARM  charges  the  Commission  with 
having  ignored  the  factor  of  diversification  of  control  of 
the  media  of  mass  communications  which,  according  to 
KARM,  was  one  of  the  substantial  and  relevant  differences 
urged  by  the  parties.  (Br.  pp.  27-29).  The  simple  truth 
is  that  at  no  point  in  the  entire  proceedings  before  the 
Commission  did  KARM  urge  a  preference  for  itself  on  that 
score.  And,  from  the  substantive  standpoint,  the  difference 
between  the  two  applicants  on  diversity  was  palpably  so 
insignificant  that  there  was  no  reason  why  the  Commis¬ 
sion  should  have  canvassed  the  subject  on  its  own  initia¬ 
tive. 

If  there  were  any  merit  to  KARM’s  present  argument 
that  the  Commission  erred  in  not  making  an  explicit  find¬ 
ing  on  diversification,  it  should  have  been  presented  in  the 
first  instance  to  the  Commission.  Section  405  of  the  Act 
requires  the  filing  of  a  petition  for  rehearing  as  a  pre¬ 
requisite  to  the  review  of  a  question  of  fact  or  law  which 
the  Commission  has  not  previously  considered.38  We  re¬ 
spectfully  suggest  that  if  KARM  had  seriously  believed 
the  diversification  factor  to  be  involved  in  the  slightest 
degree  in  the  instant  case,  it  would  have  indeed  pressed 
the  Commission  for  reconsideration  of  its  decision  on 
that  ground.  Instead  KARM  ignored  the  requirements 
of  Section  405  and  is  now  attempting  to  have  this  Court 
pass  upon  an  issue  which  is  not  only  spurious  but  which 
1  is  not  even  properly  before  this  Court. 

38  Section  405  of  the  Communications  Act,  as  amended  (47  U.S.C.  405) ; 
Democrat  Printing  Co.  v.  Federal  Communications  Commission,  91  U.S.  App. 
D.C.  72,  78,  202  F.  2d  298,  303  (1952) ;  Tri-State  Broadcasting  Co.  v.  Federal 
Communications  Commission,  71  U.S.  App.  D.C.  157,  107  F.  2d  956  (1939) ; 
see  discussion  of  same  point  in  another  connection,  infra,  p.  40. 
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K ARM’s  contention  (Br.  p.  28)  that  “the  parties  argued 
the  diversification  question,  and  the  Examiner  preferred 
KARM  on  this  important  criterion  of  comparison”  is 
somewhat  misleading.  Under  the  procedure  which  gov¬ 
erned  the  conduct  of  the  hearing39  the  parties,  at  the  outset 
of  the  hearing,  after  an  exchange  of  each  other’s  exhibits, 
submitted  “points  of  reliance”  in  which  each  specified 
all  matters  or  points  of  preference  on  which  it  relied  to 
establish  its  superiority  over  its  opponent.  Evidence  at 
the  hearing  was  then  limited  to  these  asserted  pref¬ 
erences.40  By  no  stretch  of  the  imagination  did  KARM’s 
“points  of  reliance”  refer  to  the  possibility  that  a  grant 
to  KARM  would  promote  a  greater  diversification  of  the 
media  of  mass  communications  in  the  area.  Moreover, 
KARM  offered  no  evidence  to  establish  such  a  preference 
and  in  its  proposed  findings  and  conclusions  it  did  not 
assert  any  such  preference. 

The  omission  of  any  point  of  reliance  by  KARM  with 
respect  to  the  diversification  factor  is  readily  understand¬ 
able.  Both  applicants  have  AM  and  FM  radio  stations  in 
the  community.41  The  proposed  coverage  of  the  television 
stations  was  practically  identical,  the  Grade  A  contour 
of  each  station  being  about  60  miles  in  radius  from  the 
transmitter.42  Since  the  proposed  location  of  the  two 
transmitters  was  about  30  miles  from  Fresno  and  within 
one  mile  from  each  other,  it  is  readily  apparent  that  both 
applicants  proposed  to  furnish  Grade  A  television  service 
to  areas  which  covered  a  radius  of  at  least  30  miles  in 
every  direction  from  Fresno.  Within  that  zone  KARM, 

3®  R.  3891-3894 ;  3905-3912.  See,  also,  Sec.  1.841  of  the  Commission ’s  Rules 
(in  effect  prior  to  July  15,  1954),  10  Pike  and  Fischer  RR  1577,  1582. 

40  R.  3912. 

41 R.  4221-4222. 

42  R.  4220-4221.  The  Grade  B  contours  were,  of  course,  even  further  from 
the  transmitter  and  included  about  eight  counties.  For  a  definition  of  “Grade 
A”  and  “Grade  B”,  see  Clarksburg  Publishing  Co.  v.  Federal  Communi¬ 
cations  Commission,  96  U.S.  App.  D.C.  at  215-16,  225  F.  2d  at  515-16.  The 
parties  stipulated  that  neither  applicant  was  entitled  to  any  preference  because 
of  the  coverage  of  the  proposed  television  stations.  (B.  3905-3906). 
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no  less  than  California  Inland,  furnished  both  AM  and 
FM  service.43  Thus,  so  far  as  diversification  of  media  in 
Fresno  and  the  area  contiguous  to  Fresno  is  concerned,  it 
was  a  matter  of  complete  indifference  which  of  the  parties 
acquired  the  television  station.44 

Such  references  as  KARM  made  to  the  diversification 
factor  in  the  proceeding  below  was  directed  solely  to  Cali¬ 
fornia  Inland's  claim  of  a  preference  on  the  ground  that 
it  had  the  demonstrated  ability,  vigor  and  resources  to 
render  more  effective  competition  to  the  strongly-entrenched 
McClatchy  interests  in  the  Fresno  area  than  KARM.  The 
Examiner  declined  to  award  any  preference  to  California 
Inland  and,  instead,  imposed  a  demerit  because,  in  his  view, 
California  Inland’s  “commercial  policies  and  practices” 
would  adversely  affect  the  competitive  situation.  KARM 
can  only  be  referring,  therefore,  to  the  Examiner’s  findings 
of  excessive  commercialization  on  the  part  of  California 
Inland  when  it  states  (Br.  p.  28)  that 

“the  Examiner  concluded  in  view  of  the  diversifica¬ 
tion  factors  tha,t  the  competitive  situation  in  Fresno 
would  be  worsened  by  a  grant  to  California  Inland 
and  bettered  by  a  grant  of  KARM.” 

KARM  itself  recognized  (Br.  p.  30)  that  “The  Examiner 
concluded  that  the  applicants  presented  a  virtual  standoff 
in  all  areas  of  comparison  but  one” — commercial  policies 
in  the  operation  of  their  respective  radio  stations.  Except 
for  the  Examiner’s  references  to  commercialization,  the 
Initial  Decision  does  not  give  even  the  slightest  indication 


43  E.  4222. 

44  The  fact  that  California  Inland ’s  AM  station,  KFRE,  operates  with  50 
kw  power  whereas  KARM ’s  operates  with  5  kw  power  would  have  this  effect 
only:  the  outlying  part  of  the  television  service  area  could  receive  interfer¬ 
ence-free  radio  service  nighttime  from  KFRE,  but  not  from  KARM.  This 
outlying  portion  was  beyond  a  30-mile  radius  from  Fresno.  The  record  is 
silent  as  to  the  number  and  quality  of  other  radio  and  television  service  in 
that  distant  area.  Apart,  therefore,  from  the  de  minimis  difference  between 
California  Inland  and  KARM  in  respect  of  the  diversity  of  media  factor,  the 
Commission  would  not  have  been  warranted  in  making  any  finding  on  the 
basis  of  the  record  before  it. 
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that  a  grant  to  California  Inland  would  promote  less  diver¬ 
sity  in  media  of  mass  communications  than  a  grant  to 
KARM-  As  we  shall  show  below  (pp.  27-33)  the  Commis¬ 
sion  carefully  and  thoroughly  analyzed  the  Examiner’s 
findings  and  squarely  reversed  his  findings  of  over-com¬ 
mercialization  on  the  part  of  California  Inland.  The  sole 
premise  for  any  adverse  conclusion  with  respect  to  the 
competitive  situation  was,  therefore,  knocked  out  explicitly 
by  the  Commission.  Any  further  discussion  of  a  diversi¬ 
fication  of  media  factor  would  have  -been  superfluous. 

B.  THE  COMMISSION  PROPERLY  REVERSED  THE  EXAMINER'S 
FINDINGS  OF  EXCESSIVE  COMMERCIALIZATION 

The  Examiner  concluded  that  the  two  applicants  were 
substantially  equal  in  every  respect  except  for  the  com¬ 
mercial  practices  of  California  Inland  which  he  condemned. 
The  Commission  evalulated  every  single  bit  of  evidence 
which  had  been  before  the  Examiner  and  reached  di¬ 
ametrically  opposite  conclusions.  It  concluded  that  the 
two  applicants  were  not  equal  in  every  material  respect — 
in  several  crucial  areas  California  Inland  was  decidedly 
superior.  Secondly,  the  Commission  analyzed  all  the  evi¬ 
dence  on  which  the  Examiner  had  based  his  conclusions  of 
over-commercialization  and  discrimination  and  decided 
that  the  Examiner’s  inferences  and  interpretations  were 
completely  unwarranted. 

The  underlying  facts  were  not  in  dispute  and  the  de¬ 
meanor  or  credibility  of  witnesses  played  absolutely  no 
part  in  the  Examiner’s  findings.45  The  Commission,  there- 

45  Even  if  the  contrary  were  the  case,  and  demeanor  testimony  had  played 
a  significant  role,  the  Commission  would  not,  of  course,  have  been  bound  to 
reach  the  same  conclusion  as  the  Examiner.  In  the  Allentown  case,  349  TT.S. 
358  (1955),  the  Supreme  Court  made  it  clear  that  the  Commission’s  power  to 
reverse  an  Examiner’s  findings  (even  though  such  findings  are  based  on 
demeanor  evidence)  is  not  limited  only  to  situations  where  the  agency  can 
say  that  the  Examiner’s  findings  are  clearly  erroneous.  A  fortiori,  the  Com¬ 
mission  was  empowered  to  reverse  him  in  this  case  where  no  problem  of 
credibility  based  on  demeanor  evidence  was  involved,  and  where  the  Commis¬ 
sion’s  knowledge  of  customary  and  approved  industry  practices  with  respect 
to  spot  announcements  and  other  advertising  practices  of  stations  must  be 
presumed  to  be  at  least  as  extensive  as  the  Examiner’s. 
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fore,  was  in  as  good  a  position  as  the  Examiner — indeed  in 
a  better  position,  since  it  had  the  benefit  of  briefs  on  the 
point — to  appraise  the  undisputed  evidence  in  the  light 
of  its  seasoned  judgment.  It  was  not  bound  to  accept 
the  Examiner’s  evaluation  of  the  evidence.  Its  reversal 
of  the  Examiner  was  clearly  within  the  permissible  range 
of  its  authority  as  the  ultimate  fact-finder.  Federal  Com¬ 
munications  Commission  v.  Allentown  Broadcasting  Corp., 
349  U.S.  358  (1955). 

In  its  discussion  of  this  point  KARM  has  used  such  ex¬ 
pressions  as  “Among  other  things”,  “All  of  these  facts 
(and  many  others  of  a  similar  nature)”,  etc.46  to  imply 
perhaps  that  the  Examiner’s  conclusion  was  buttressed  by 
facts  other  than  those  specifically  mentioned  in  the  Initial 
Decision.  To  the  contrary,  as  the  record  will  clearly  show, 
both  the  Examiner  (in  his  Initial  Decision)  and  KARM 
(in  its  brief  to  this  Court)  have  “milked  the  point  dry.” 
The  entire  evidence  on  this  point  appears  at  pages  907-930 
and  1024-1026  of  the  record.  The  Examiner  deals  with 
the  subject  only  in  paragraphs  57-63  of  his  Findings  of 
Fact,47  and  in  paragraph  18,  20-26  and  28  of  his  Conclu¬ 
sions.48  The  Commission’s  discussion  appears  in  its  Find¬ 
ings  of  Fact  62-6849  and  Conclusions  33-39.50  We  suggest 
that  a  reading  of  this  relatively  small  portion  of  a  volu¬ 
minous  record  will  serve  as  the  most  effective  antidote  to 
the  unwarranted  broadside  attack  which  KARM  has  hurled 
against  the  Commission. 

It  will  be  apparent,  despite  KARM’s  magnification  of 
the  point,  that  the  evidence  with  respect  to  California 
Inland’s  commercial  practices  in  operating  its  radio  st&- 


46  KARM  Br.,  pp.  30,  33. 

47  R.  4104-4107. 

48  R.  4141-4145. 

49  R.  4234-4236. 

50  R.  4275-4279. 
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tion  KFRE  consisted  solely  of  the  following:  (1)  Rate 
differentials  between  local  and  national  advertisers  ex¬ 
isted  with  respect  to  spot  announcements.  Local  mer¬ 
chants  were  charged  the  lower  rate  with  the  understand¬ 
ing  that,  in  the  event  a  sale  could  be  made  to  a  national 
advertiser  at  the  higher  rate,  the  station  had  the  right  to 
reduce  the  local  spot  so  as  to  accommodate  both  advertisers 
in  the  same  period  or,  alternatively,  to  substitute  a 
mutually  acceptable  new  time  for  the  local  advertiser. 
(2)  There  was  no  evidence  that  any  local  advertiser  had 
ever  complained  that  he  was  being  discriminated  against 
by  this  practice.  In  one  instance,  a  national  advertiser  was 
substituted  for  a  local  merchant  as  a  sponsor  of  a  news  pro¬ 
gram.  The  reason  for  the  substitution  does  not  appear  in 
the  record.  (3)  In  1950,  during  the  peak  business  activity 
in  the  fall  season,  Station  KFRE  may  have  broadcast  seven 
or  eight  spot  announcements  in  one  or  two  of  the  quarter- 
hour  segments  during  the  broadcast  day ;  and  during  these 
periods  may  have  carried  four  announcements  back-to-back 
in  an  integrated  program.51  (4)  The  number  of  spot  an¬ 
nouncements  were  in  line  with  representations  made  by 
California  Inland  in  the  various  applications  filed  with  the 
Commission. 

The  parties  had  agreed,  in  a  prehearing  stipulation,  that 
neither  was  entitled  to  preference  based,  inter  alia,  on  (i) 
the  division  between  commercial  and  sustaining  programs, 
or  commercial  and  sustaining  time,  or  (ii)  “the  number 
of  commercial  and  non-commercial  spot  announcements 
proposed”.52  KARM’s  “points  of  reliance”  did  not 


5i  As  a  matter  of  common  knowledge  (recognized  by  the  Commission  in  its 
final  decision  below,  R.  4235,  fn.  13),  reference  to  integrated  commercials  in 
the  broadcasting  industry  means  that  advertising  messages  are  woven  into  the 
program  continuity,  such  as  where  an  announcer  names  several  sponsors’  prod¬ 
ucts  as  ingredients  of  a  recipe  or  as  part  of  a  shopping  guide. 

52 R.  3905-3906.  K ABM’s  statement  (Br.  p.  31)  that  “The  stipulation 
merely  found  the  parties  agreeing  that  neither  was  entitled  to  preference 
based  upon  ‘the  division  between  commercial  and  sustaining  programs’  ”  is 
obviously  erroneous. 
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even  mention  any  demerit  against  California  Inland 
with  respect  to  the  commercial  practices  of  Station 
KFRE.53  And  the  Examiner  stated  during  the  course  of  the 
hearing  that  he  did  not  recall  “that  any  parties  suggested 
that  the  other  had  engaged  in  excessive  advertising  prac¬ 
tices  or  over-commercialization.54  Nevertheless,  he  made 
excessive  commercialization  the  keystone  of  his  decision.55 

Far  from  disregarding  the  Examiner,  ignoring  the  facts 
of  record,  or  adopting  a  “see-no-evil”  attitude,  as  KARM 
claims  (Br.  pp.  10,  29-33),  the  Commission  made  very  ex¬ 
tensive  findings  and  thoroughly  reasoned  conclusions  with 
respect  to  this  point.  In  the  Commission’s  opinion,  Cali¬ 
fornia  Inland  had  exercised  a  valid  business  judgment, 
within  its  prerogative  as  a  licensee,  in  having  a  rate 
differential  for  local  merchants.  The  use  of  different 
rates  coupled  with  a  reservation  in  the  local  contracts 
for  a  reduction  or  substitution  of  time  represented  an 
attempt  to  reconcile,  on  the  one  hand,  the  extensive  cover¬ 
age  of  Station  KFRE  (and  the  consequently  greater  ex¬ 
pense  which  a  station  of  that  size  incurs  as  compared  with 
a  smaller  station)  with  the  requirements  of  local  advertis¬ 
ers  who  were  not  interested  in  reaching  KFRE’s  entire 
service  area.  The  Commission  concluded  that  this  ar¬ 
rangement  was  as  compatible  with  the  public  interest  as 
the  advertising  practices  of  KARM.56 

The  Commission  explicitly  recognized  the  principle  that 
“evidence  of  violation  of  expressed  policy  or  evidence 


53  R.  3909-3911.  As  we  pointed  ont,  supra,  p.  25,  under  the  “  points  of 
reliance”  procedure  which  governed  the  conduct  of  the  hearing,  applicants 
were  required  at  the  outset  of  the  hearing  to  come  forward  with  all  points 
of  preference  on  which  they  relied  to  establish  their  superiority  and  were  then 
limited  at  the  hearing  to  evidence  directed  to  those  points  of  preference. 

M  K.  925. 

55  He  even  went  so  far  as  to  infer  that  the  habits  of  a  listener  in  turning 
to  KARM  each  morning  after  listening  to  KFRE  may  be  explained  by  the 
“ excessive  commercialism”  of  KFRE — an  inference  that  had  absolutely 
no  foundation. 


56  R.  4276-4277. 
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showing  excessive  frequency  of  spot  announcements  in  cer¬ 
tain  intervals  .  .  .  generally  will  be  considered  to  reflect 
adversely  on  an  applicant.”57  It  found,  however,  that  it 
had  always  been  kept  informed  by  California  Inland  as  to 
its  policy  with  respect  to  frequency  of  announcements.58 
And  Station  KFRE’s  broadcast  during  a  period  of  peak 
activity  of  more  than  three  announcements  in  one  or  two 
fifteen  minute  segments  of  a  broadcast  day,59  with  four 
back-to-back  in  an  integrated  program  was  deemed  not  ex¬ 
cessive.  This  determination  constituted  an  expert  judg¬ 
ment  well  within  the  range  of  the  Commission’s  discre¬ 
tion.60 

The  Examiner  considered  California  Inland  and  its 
president  to  be  so  actuated  by  the  profit  motive  that 

“when  confronted  with  the  determination  of  more 
profits  for  California  Inland  or  better  programming 
for  the  public  audience  in  the  future  [they]  will  con¬ 
tinue  to  decide  in  favor  of  more  profits  as  they  have 
in  the  past.”  (Concl.  28,  R.  4145). 

The  Commission  found  the  Examiner’s  inference  unwar¬ 
ranted.  It  stated  that: 

“No  evidence  from  which  /such  an  inference  could 
be  drawn  was  introduced  by  either  party;  indeed  they 
stipulated  that  from  the  standpoint  of  time  devoted 
to  commercial  programs  in  their  past  operations, 
there  was  no  basis  for  preference  between  them.  Stick 
evidence  as  is  in  the  record  does  not  support  the  Ex- 

57  ConcL  38,  B.  4277-4278. 

58  Finding  65,  B.  4235. 

59  The  exhibit  upon  which  the  Examiner  relied  disclosed  that  in  only  seven 
out  of  516  quarter  hour  segments  (129  actual  broadcast  hours)  in  a  com¬ 
posite  week  had  Station  KFBE  broadcast  more  than  three  spot  announcements 
(B.  2905). 

«o  It  may  be  noted  that  the  record  was  completely  devoid  of  any  evidence 
of  even  a  single  complaint  by  a  listener  in  the  area  or  by  an  advertiser  in 
connection  with  the  radio  service  rendered  by  California  Inland.  On  the  con¬ 
trary,  the  record  disclosed  that  the  local  billings  of  Station  KFBE  grew 
constantly  and  KFBE’s  revenues  from  local  advertisers  alone  exceeded 
KABM’s  total  revenues  from  all  sources  by  about  sixty  percent.  (B.  1027, 
2822.) 
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aminer;  there  is  evidence  showing  that  KFRE  has 
devoted  substantial  segments  of  its  broadcast  time, 
without  charge  to  civic,  charitable,  educational,  health, 
governmental  and  other  organizations  for  the  broad~ 
cast  of  both  programs  and  non-commercial  announce¬ 
ments;  as  has  KARM.  There  is  evidence  that  the 
principals  of  KFRE  have  freely  given  of  their  per¬ 
sonal  time  and  services  to  a  large  number  of  such 
organizations.  There  is  evidence  that  KFRE  has 
made  available  to  such  organizations  without  charge 
the  services  of  its  staff  members.  There  is  evidence 
that  KFRE  has  actively  participated  in  educational 
television  activities  in  Fresno  looking  toward  de¬ 
velopment  of  an  educational  television  station  and 
has  offered  without  charge  a  transmitter  site  for  such 
station  and  the  services  of  its  technical  employees  in 
constructing  such  station.  There  is  evidence  that 
KFRE  has  developed  an  FM  programming  format 
designed  to  serve  that  segment  of  the  population  par¬ 
ticularly  interested  in  music  and  cultural  programs 
and  has  continued  to  provide  this  service  vnthout  re¬ 
gard  to  the  substantial  pecuniary  losses  suffered  in 
this  operation.”*1 

The  Examiner  apparently  saw  something  sinister  in  the 
simple  explanation  of  California  Inland’s  president  “that 
a  successful  business  from  a  financial  point  of  view  was 
the  only  kind  of  business  that  could,  in  the  long  run,  really 
render  continuously  good  service.”  (R.  930)  Presumably 
the  Commission  would  have  been  free  of  the  taint  of  “ad¬ 
ministrative  irresponsibility”  of  which  it  is  accused  by 
KARM  only  if  it  had  abdicated  its  responsibilities  and  had 
rubber-stamped  the  Examiner’s  jaundiced  inference. 

The  Broadcast  Bureau  of  the  Commission  excepted  to 
the  Initial  Decision6*  and  pointed  out  that  the  evidence  did 
not  support  any  finding  of  commercial  excesses  on  the 
part  of  California  Inland.  The  Commission  carefully  ex¬ 
amined  for  itself  all  the  evidence  in  the  record,  and  reached 


61  Concl.  39  (E.  4278-4279)  (Emphasis  added). 

62  R.  3427-3451,  esp.  E.  3431-3433,  3446-3448.  The  Broadcast  Bureau  recom¬ 
mended  that  the  Initial  Decision  should  be  reversed  and  a  grant  made  to 
California  Inland. 
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the  same  logical  conclusion.  We  submit  that  its  appraisal 
must  stand. 

The  Commission’s  reversal  of  the  Examiner  is  in  no 
way  inconsistent  with  the  rule  of  the  Universal  Camera 
case  (340  U.S.  474)  upon  which  KARM  relies  (Br.  pp. 
37-39)  since  the  Supreme  Court  said: 

“The  responsibility  for  decision  .  .  .  placed  on  the 
Board  is  wholly  inconsistent  with  the  notion  that  it  has 
power  to  reverse  an  Examiner’s  findings  only 
when  they  are  'clearly  erroneous’.  Such  a  limitation 
would  make  so  drastic  a  departure  from  prior  ad¬ 
ministrative  practice  that  explicitness  would  be  re¬ 
quired.”  (340  U.S.  474,  492). 

•  •  • 

“We  do  not  require  that  the  Examiner’s  findings  be 
given  more  weight  than  in  reason  in  the  light  of  judi¬ 
cial  experience  they  deserve.”  {Ibid.,  p.  496). 

a  THE  COMMISSION'S  PREFERENCES  FOR  CALIFORNIA  IN¬ 
LAND  ON  FACTORS  OF  INTEGRATION  OF  OWNERSHIP  AND 
MANAGEMENT  AND  CIVIC  PARTICIPATION  WERE  SUP¬ 
PORTED  BY  SUBSTANTIAL  EVIDENCE 

1.  Integration  of  Ownership  and  Management 

KARM  has  accused  the  Commission  of  being  arbitrary 
in  awarding  California  Inland  a  preference  in  the  factor 
of  integration  of  ownership  and  management  because,  ac¬ 
cording  to  KARM,  the  Commission  concluded  “that  Cali¬ 
fornia  Inland  is  superior  from  a  strictly  stock  percentage 
standpoint.”  (Br.  p.  34).  It  is  difficult  to  understand 
why  KARM  should  make  such  an  obviously  inaccurate 
statement  since  the  Commission’s  decision  clearly  states 
that  it  expressly  rejected  any  preference  on  any  such 
mechanical  basis.63 

California  Inland  was  awarded  a  preference  because, 
in  addition  to  its  president  and  general  manager,  its  chief 
engineer,  program  director  and  office  manager,  all  of 
whom  are  stockholders64  and  hold  official  positions  as 

63  ConcL  8,  R.  4266-4267. 

64  Appellant  has  attempted  to  deprecate  as  “mere  window  dressing”  the 
stock  ownership  of  the  key  employees  other  than  the  general  manager  as 
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vice  presidents  in  two  cases  and  treasnrer  in  the  third, 
would  devote  their  full  time  to  the  day-by-day  broadcast¬ 
ing  operations  of  California  Inland. 

In  contrast,  not  only  would  the  general  manager  of 
KARM  devote  only  part  of  his  time  to  the  broadcast  op¬ 
erations,  but  the  two  persons  upon  whom  he  stated  he 
would  rely  most  heavily,  the  program  manager  and  engi¬ 
neering  consultant,  had  no  ownership  interest  whatsoever, 
held  no  official  positions,  and  indeed  were  uncertain  even 
as  to  the  duration  of  their  employment.  KARM’s  program 
manager  would  become  an  employee  for  one  year  only 
and  then  would  decide  whether  or  not  to  remain  with  the 
station  or  return  to  his  previous  employment.  Its  engineer¬ 
ing  consultant  would  be  only  a  part-time  employee,  hav¬ 
ing  regular  employment  with  a  competing  Fresno  tele¬ 
vision  station  in  which  he  expected  to  acquire  a  stock 
interest. 

In  view  of  the  differences  between  the  two  applications 
in  this  area  of  comparison,  the  Commission  was  clearly 
right  in  concluding;: 

“Therefore,  under  the  comparative  situation  here  in¬ 
volved  we  believe  that  KFRE  [California  Inland]  has 
substantiated  its  point  of  superiority  in  the  factor  of 
integration  of  ownership  with  management  due  to  the 
proprietary  interest  and  voice  in  management  as  cor¬ 
porate  officers  held  by  the  persons  under  whose  di¬ 
rections  the  engineering,  programming,  and  office  op¬ 
erations  of  KFRE  will  be  conducted.  The  preference 
here  takes  note  of  the  reliance  to  be  placed  by  KARM 
upon  its  proposed  program  manager  and  engineering 
technical  consultant,  notwithstanding  the  uncertainty 
of  their  employment  status,  in  contrast  to  the  assur¬ 
ance  present  in  the  proposal  of  KFRE.”®5 


being  only  “a  total  of  five  per  cent  of  its  stock”  which  they  acquired  “on 
the  eve  of  the  hearing”  (Br.  p.  34).  If  these  key  employees  could  build 
up  a  successful  television  station,  even  a  five  per  cent  stock  interest  would 
represent  a  very  substantial  investment  to  them.  Thus  they  had  a  meaningful 
ownership  incentive  to  do  their  jobs  well.  As  for  the  sale  being  on  the  “eve 
of  the  hearing”,  it  is  interesting  to  note  that  the  general  manager  of  KABM 
1  acquired  his  50  per  cent  stock  interest  only  after  KARM ’s  application  for  a 
television  station  was  filed  with  the  Commission.  (R.  3690,  2553). 

65  ConcL  8,  R.  4266-4267. 
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2.  Civic  Participation 

It  is  misleading  to  imply,  as  KARM  does  (Br.  p.  35) 
that  the  Commission  awarded  California  Inland  a  prefer¬ 
ence  in  the  factor  of  civic  participation  simply  “because 
California  Inland’s  president  has  joined  more  organiza¬ 
tions  than  has  the  head  of  KARM.,,  The  record  clearly 
showed,68  and  the  Commission  found,  that  Mr.  Bartlett,  the 
president  of  California  Inland,  had  not  merely  “joined” 
more  organizations,  but  had  been  a  leader,  as  officer  or  di¬ 
rector,  in  numerous  organizations  such  as  the  local  chapter 
of  the  American  Red  Cross,  the  local  branch  of  the  Ameri¬ 
can  Heart  Association,  the  Fresno  Community  Hospital, 
the  Tuberculosis  Association,  the  Valley  Children’s  Hos¬ 
pital  and  Child  Guidance  Clinic,  the  Boy  Scouts,  the  Citi¬ 
zens’  Committee  on  Educational  Television  and  many 
similar  civic,  educational  and  charitable  organizations.  In 
sharp  contrast,  Mr.  Coombs,  his  counterpart  in  KARM,  by 
his  own  admission ,  had  not  actively  participated  even  as 
a  member  of  any  organization  devoted  to  charitable  under¬ 
takings  or  in  educational,  health,  or  cultural  interests  of 
the  community.67 

In  addition  to  Mr.  Bartlett  and  Mr.  Coombs,  the  Commis¬ 
sion  compared  all  of  the  stockholders  of  the  two  applicants 
who  would  be  engaged  in  any  degree  in  the  operations  of 
the  stations.  It  found  that  all  of  California  Inland’s  stock¬ 
holders  were  active  participants  in  religious,  civic,  chari¬ 
table  and  health  organizations.  On  the  other  hand,  not 
only  was  the  interest  displayed  by  Mr.  Coombs  in  such 

MB.  2835-2837. 

67  R.  1351-1353.  KARM  complains  (Br.  p.  35)  that  the  Commission  ignored 
the  extensive  civic  participation  of  Mr.  Jertberg,  KARM’s  treasurer-director, 
in  violation  of  the  rale  of  the  Johnston  case."  This  contention  is  without 
merit.  The  comparison  in  respect  of  civic  participation  was  primarily  between 
Mr.  Bartlett  and  Mr.  Coombs  who  were  the  kingpins  of  the  two  organizations 
and  whose  interest  in  civic  organizations  and  affairs  would  presumably  be 
most  clearly  reflected  in  the  station’s  operation..  Moreover,  the  Commission 
found  that  Mr.  Jertberg,  whose  record  of  civic  activities  were  fully  recited 
in  the  decision  (finding  61,  R.  4233-4234),  was  not  a  stockholder  of,  and  had 
no  financial  interest  in,  KARM  and  “will  not  participate  in  day  to  day  opera¬ 
tions  of  the  station  other  than  in  his  capacity  as  legal  counsel”  (ConcL  7, 
B.  4266).  Consequently,  Mr.  Jertberg ’s  participation  in  civic  affairs  was 
entitled  to  little  weight. 
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matters  admittedly  slight,  but  Mrs.  Harm,  the  only  other 
stockholder  in  KARM,  did  not  participate  at  all  in  such 
activities,  presumably  because  of  ill  health.68 

KARM  insists  (Br.  p.  35)  that  the  Commission  should 
have  followed  the  lead  of  the  Examiner  and  declined  to 
award  any  preference  at  all  for  either  civic  participation 
or  integration  of  ownership  and  management  since  both 
applicants  had  a  record  of  past  performance  in  the  opera¬ 
tion  of  broadcast  stations.  Concededly,  as  the  Commis¬ 
sion  itself  recognized  in  the  Petersburg  case,69  such  factors 
are  “less  critical”  where  equal  records  of  past  perform¬ 
ance  are  available.  They  nevertheless  retain  some  useful¬ 
ness  in  furnishing  the  Commission  with  comparative  as¬ 
surance  of  contirming  insight  into  the  area’s  changing 
needs  and  sensitivity  of  response  in  the  future  to  those 
needs.70  This  is  particularly  true  when,  as  here,  the  overall 
past  performance  record  of  one  applicant — California  In¬ 
land — has  been  found  to  be  superior  (Concl.  12,  R.  4268). 

D.  THE  COMMISSION'S  CHOICE  OF  CALIFORNIA  INLAND  RE¬ 
FLATED  A  REASONED  EVALUATION  OF  ALL  SIGNIFICANT 
FACTORS 

In  the  Commission’s  judgment  California  Inland  could 
be  counted  upon  as  more  likely  to  satisfy  the  needs  of  the 
Fresno  region  than  its  opponent  because  of  its  more  active 
participation  in  civic  affairs,  its  more  active  cooperation 
with  agricultural  interests  and  its  greater  integration  of 
ownership  and  management.  KARM  was  credited  with 
having  pioneered  in  establishing  a  split  wire  news  service 
in  Fresno  and  for  assisting  in  securing  a  better  weather 
report  service,  but  the  Commission  concluded  that  these 
credits  did  not  weigh  heavily  in  the  scales.  “A  deter- 

68  ConcL  11,  R.  4267. 

69  Petersburg  Television  Corp.,  10  Pike  &  Fischer  RR  567,  584-1  (1954), 
cited  in  KARM  Br.  p.  35,  fn.  53. 

70  This  Court  has  repeatedly  approved  the  Commission ’s  recognition  of 
integration  of  ownership  and  management  as  affecting  awareness  of  and  re¬ 
sponsiveness  to  the  community  needs.  See,  e.g.  In  Columbia  Empire  Tele¬ 
casters,  Inc.  v.  Federal  Communications  Commission,  U.S.  App.  D.C.  , 
228  F.  2d  459  (1955). 
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mination  that  a  particular  type  of  factual  difference  is 
not  significant  for  purposes  of  awarding  a  preference  is 
within  the  Commission’s  discretion.71  KARM  is  now  ask¬ 
ing  this  Court  to  substitute  its  own  judgment  of  the  weight 
to  he  given  the  several  areas  of  comparison  and  to  reach 
an  independent  evaluation  of  the  overall  merits  of  the 
two  applicants.  No  good  reason  has  been  advanced,  how¬ 
ever,  to  justify  a  departure  from  this  Court’s  consistent 
practice  of  refusing  to  enter  this  realm  of  administrative 
judgment.72 

KARM  admits  (Br.  p.37)  that  “[a]s  to  agricultural  pro¬ 
gramming,  the  Commission  quite  properly  gave  California 
Inland  a  slight  preference  since  its  50,000  watt  operation 
calls  for  it  to  serve  as  more  of  an  agricultural  station.” 
This  is  an  instance  of  damning  with  faint  praise.  Actually, 
the  Commission’s  preference  was  far  from  “slight”  and 
was  not  attributable  only  to  the  fact  that  Station  KFRE 
was  a  50  kw  station.  The  Commission  noted  that  “the 
comparative  difference  in  station  facilities  . . .  may  serve  to 
explain  the  comparative  difference  in  the  number  of  locally 
originated  agricultural  programs  broadcast,”  but  went  on 
to  state : 

“However,  KFRE  has  established  that  its  program¬ 
ming  in  this  field  has  been  based  on  a  thorough  knowl¬ 
edge  of  and  sensitivity  to  the  particular  needs  of  the 
area  determined  through  constant  contact  with  local 
and  agricultural  interests  and  further  extensive  utili¬ 
zation  on  its  programs  of  individuals  connected  with 


71  Sacramento  Broadcasters,  Inc.  v.  Federal  Communications  Commission, 
No.  12,854,  decided  Jane  14,  1956. 

72  Columbia  Empire  Telecasters,  Inc.  v.  Federal  Communications  Commission, 
U.S.  App.  D.C.  ,  228  F.  2d  459  (1955) ;  Southside  Virginia  Telecast¬ 
ing  Corp.  v.  Federal  Communications  Commission,  U.S.  App.  D.C.  , 
228  F.  2d  644,  cert,  denied,  350  U.S.  1001  (1956) ;  Pinellas  Broadcasting  Com¬ 
pany  v.  Federal  Communications  Commission,  U.S.  App.  D.C.  ,  230 
F.  2d  204,  cert,  denied,  350  U.S.  1007  (1956);  Tampa  Times  Company  v. 
Federal  Communications  Commission,  U.S.  App.  D.C.  ,  230  F.  2d  224 
(1956) ;  The  Enterprise  Company  v.  Federal  Communications  Commission, 

U.S.  App.  D.C.  ,  231  F.  2d  708  (1955);  Sacramento  Broadcasters,  Inc. 
v.  Federal  Communications  Commission,  No.  12,854,  decided  June  14,  1956. 
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these  interests .  We  consider  that  the  agricultural 
programming  of  Station  KFRE  has  been  more  effec¬ 
tive  and  more  sensitive  to  the  needs  and  problems  of 
the  area  served  than  has  that  of  KARM.”73 

The  preference  for  California  Inland  -was  based  pri¬ 
marily  on  the  quality  of  its  agricultural  programs  and  the 
constant  efforts  which  it  made  to  keep  in  touch  with  agri¬ 
cultural  interests  in  the  San  Joaquin  Valley  and  to  provide 
information  for  farmers  in  contrast  to  KARM’s  sparse 
efforts  in  this  sphere.  The  staff  of  Station  KFRE’s  Farm 
Department  covered  the  farm  organizational  and  commod¬ 
ity  meetings  in  the  Valley,  the  agricultural  conventions  and 
the  various  live  stock  shows  throughout  the  state  and 
worked  closely  with  the  various  agricultural  educational 
institutions  and  agencies.  It  was  recognized  generally 
by  the  farmers  of  the  San  Joaquin  Valley  as  the  ‘  ‘  Farm 
Station  of  the  Valley”  and  was  called  by  the  Fresno  State 
College  agricultural  staff  one  of  the  best  in  the  nation. 
In  1952  it  was  awarded  the  Variety  Award  as  the  best 
farm  station  in  the  United  States.74 

In  contrast,  prominent  agricultural  leaders  testified 
that  they  had  never  even  met  or  seen  anyone  from  KARM 
at  farm  meetings.  KARM’s  farm  activities  were  carried 
on  as  a  part  time  assignment  of  its  News  Director  until 
two  months  before  the  hearing  at  which  time  it  added  a 
Farm  Director.75 

A  similar  disparity  in  the  quality  of  the  past  perform¬ 
ance  of  the  two  applicants  was  revealed  with  respect  to 
educational  programming.  KARM  notes  merely  (Br.  p. 
38)  that  the  Commission  concluded  that  each  applicant  had 
a  superior  record  in  the  field  of  educational  programs. 
KARM  fails  to  mention  that  the  Commission  also  con¬ 
cluded  that: 

‘‘However,  here  as  in  the  field  of  agricultural  pro¬ 
gramming,  KFRE  shows  direct  contacts  by  its  prin¬ 
ts  ConcL  14,  R.  4269.  (Emphasis  added).  See,  also  Concl.  44,  R.  4280-4281. 

74  R.  1123-1125,  2407,  2408,  2440,  2463,  2875,  4238. 

75  R.  2418,  2478,  1407-1409. 


cipals  and  employees  with  the  individuals  in  this  field, 
particularly  those  connected  with  Fresno  State  Col¬ 
lege,  and  that  its  principals  and  employees  have  ac¬ 
tively  worked  with  and  encouraged  these  individuals 
in  producing  and  broadcasting  educational  programs 
as  illustrated  by  the  live  broadcasts  of  the  Fresno  Col¬ 
lege  Symphony  and  the  Fresno  College  agricultural 
programs ....  KFRE  has  shown  more  active  coopera¬ 
tion  on  the  part  of  its  principals  and  staff  members 
in  assisting  and  encouraging  the  production  of  such 
programs.” 

*  *  • 

“While  KARM  has  a  meritorious  record  in  its  co¬ 
operation  with  local  educational  and  other  organiza¬ 
tions  and  has  devoted  equally  substantially  broadcast 
time  to  them,  it  shows  no  such  record  of  active  co¬ 
operation  with  them  and  awareness  of  their  needs/’76 

Thus,  California  Inland  was  considered  superior  in  this 
area  because  it  had  not  only  allotted  time  to  civic  and 
educational  organizations  but  had  actively  sought  out, 
created  and  developed  programs  with  these  groups  as  con¬ 
trasted  with  BIARM ’s  merely  routine  allotment  of  time. 

KARM  also  has  completely  overlooked  the  preference 
awarded  to  California  Inland  for  the  superior  operation  of 
its  FM  station  in  Fresno.  The  Commission  concluded 
that: 

“.  .  .  EIFRE  has  demonstrated  awareness  of  com¬ 
munity  needs  and  desires  through  the  medium  of  de¬ 
velopment  of  its  FM  station,  instituting  separate  busi¬ 
ness  practices,  and  instituting  almost  completely  sep¬ 
arate  programming  in  the  field  hereinbefore  set  forth 
[that  is,  in  devoting  a  full  broadcast  day  primarily 
to  symphonic  and  concert  music].  In  contrast, 
KARM-FM  duplicates  the  programs  of  KARM  for  a 
period  of  seven  hours  per  day  and  is  operated  as  a 
bonus  station.” 

•  *  • 

“Through  this  awareness  of  community  needs  it  [Cali¬ 
fornia  Inland]  has  developed  a  programming  format 

76  Conds.  17,  44;  B.  4270,  4280*4281. 
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of  its  station  KRFM  which  provides  a  service  un¬ 
available  from  any  other  source  insofar  as  the  record 
of  this  proceeding-  discloses.”77 

The  superiority  of  California  Inland  with  respect  to 
past  radio  performance,  civic  participation  and  integra¬ 
tion  of  ownership  and  management  constituted  ample 
grounds  for  the  Commission’s  choice  of  California  Inland 
over  KARM  to  operate  a  television  station.  Since  all 
significant  areas  of  comparison  between  the  parties  were 
carefully  considered  by  the  Commission,  and  since  its 
decision  reflects  a  thoroughly  reasoned  evaluation  of  the 
similarities  and  differences,  the  Commission  has  properly 
performed  the  task  entrusted  to  it  by  Congress. 

m 

THE  VOTES  CAST  FOR  CALIFORNIA  INLAND  WERE 
VALID  AND  SUFFICIENT  IN  NUMBER  TO  CONSTI¬ 
TUTE  A  DECISION  IN  ITS  FAVOR 

Point  IV  of  KARM’s  brief  (pp.  39-55)  should  be  re¬ 
jected  in  its  entirety  without  reaching  the  merits.  The 
issue  which  KARM  is  attempting  to  urge  under  that  Point 
is  not  properly  before  this  Court.  KARM  is  raising  for 
the  first  time  on  appeal  “questions  of  .  .  .  law  upon  which 
the  Commission  has  been  afforded  no  opportunity  to  pass”. 
Thus,  the  express  statutory  condition  precedent  to  judicial 
review  of  this  issue — namely,  the  filing  of  a  petition  for 
rehearing  with  the  Commission  under  Section  405  of  the 
Act — has  not  been  satisfied.78 

The  wisdom  of  the  statutory  requirement  is,  of  course, 
not  before  the  Cou;rt.  It  may  be  noted,  however,  that  if 

77  Concls.  19,  44,  R.  4270,  4280-4281. 

78  Section  405  of  the  Communications  Act  of  1934,  as  amended,  47  U.S.C. 
405.  Courts  have  consistently  refused  to  pass  upon  questions  which  were  not 
previously  presented  to  the  administrative  agency  concerned.  “  [0]rderly 
procedure  and  good  administration  require  that  objections  to  the  proceedings 
of  an  administrative  agency  be  made  while  it  has  opportunity  for  correction 
in  order  to  raise  issues  reviewable  by  the  courts”.  U.S.  v.  Tucker  Truck  Lines, 
Inc.,  344  U.S.  33,  37,  73  S.  Ct.  67,  69  (1952)  ;  Federal  Power  Commission  v. 
Colorado  Interstate  Gas  Co.,  348  U.S.  492  (1955) ;  see,  also,  p.  24,  fn.  38,  supra. 
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KARM,  in  a  petition  for  rehearing,  had  objected  to  the 
final  decision  in  which  Commissioner  Mack  participated 
because  he  had  not  heard  oral  argument,  the  Commission, 
as  a  matter  of  established  policy,  would  have  rescheduled 
the  case  for  further  argument  and  thus  would  have  ob¬ 
viated  any  cause  for  appeal  on  that  ground.79 

Even  if  the  requirements  of  Section  405  had  been  ob¬ 
served  and  the  issue  were  properly  before  the  Court, 
KARM  could  not  prevail  since  there  is  no  real  merit  in 
its  attack  on  the  vote.  Its  argument  is  three-fold:  (1)  the 
refusal  of  Commissioners  Hyde  and  Bartley  to  pass  upon 
the  comparative  merits  of  the  two  applicants  deprived 
KARM  of  due  process;  (2)  Commissioner  Mack’s  vote  was 
invalid  because  he  had  not  been  present  at  the  oral  argu¬ 
ment;  and  (3)  Commissioner  Lee’s  vote  was  invalid  because 
after  tentatively  favoring  KARM,  he  finally  voted  for  Cali¬ 
fornia  Inland. 

A.  THE  COMMISSION'S  DECISION  WAS  REACHED  WITH  A 
QUORUM  PRESENT  AND  VOTING 

Consistently  with  their  stand  in  other  cases,  Commis¬ 
sioners  Hyde  and  Bartley  decided  not  to  vote  for  either 
applicant  “at  this  time”  because  in  their  view  the  public 
interest  required  a  “freeze”  of  new  VHF  stations  until 
the  conclusion  of  the  “deintermixture”  proceedings,  with 
which  this  Court  is  familiar.80  That  was  their  prerogative. 
Commissioners,  no  less  than  judges,  may  abstain  from 
voting  on  particular  issues  before  them.  We  know  of  no 
rule  of  law  that  requires  all  seven  Commissioners  to  par¬ 
ticipate  in  every  matter  on  the  Commission  agenda.  Con¬ 
gress  has  explicitly  recognized  that  Commission  action 
may  validly  be  taken  by  a  quorum  of  four  Commissioners.81 

79  Sec,  Bay  State,  Inc.,  3  Pike  &  Fischer  RR  1464  (1947) ;  WBNX  Broad¬ 
casting  Co.,  Inc.,  4  Pike  &  Fischer  RR  205  (1947) ;  Elgin  Broadcasting  Co.,  4 
Pike  &  Fischer  RR  87  (1948). 

80  Coastal  Bend  Television  Co.,  et  al.  v.  Federal  Communications  Commission, 
Nos.  13034,  et  al.,  decided  by  this  Court  June  7,  1956. 

81  $  4(h)  of  the  Act,  47  U.S.C.  154(h).  The  Commission  frequently  renders 
decisions  by  a  3-to-2  or  3-to-l  vote  (E.g.  WEEC,  10  Pike  and  Fischer  RR  521, 
3-to-l;  Oregon  Television,  Inc.,  9  Pike  and  Fischer  RR  1401,  3-to-2;  Tribune 
Publishing  Co.,  7  Pike  and  Fischer  RR  222,  3-to-l. 
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The  crucial  question,  therefore,  is  whether  a  quorum  re¬ 
mained  to  cast  their  vote  on  the  decisive  issue,  to-wit, 
whether  or  not  a  grant  to  California  Inland  as  opposed  to 
KARM  would  serve  the  public  interest,  convenience  and 
necessity.  In  the  case  at  bar,  whether  or  not  Commis¬ 
sioners  Hyde  and  Bartley  may  be  said  to  have  partici¬ 
pated  in  the  comparative  decision  the  requisite  quorum 
was,  nevertheless,  present.  A  majority  of  the  quorum 
voted  for  a  grant  to  California  Inland. 

The  votes  of  Commissioners  Hyde  and  Bartley  are  sub¬ 
ject  to  two  possible  constructions.  The  first  is  as  follows: 
Essentially  two  separate  matters  were  voted  upon  by  the 
Commission :  one  involved  an  internal  question  as  to 
precedence  on  the  Commission’s  calendar — that  is,  whether 
a  comparative  evaluation  of  the  two  applicants  should  be 
made  before  or  after  reaching  a  determination  on  whether 
there  should  be  “deintermixture”  in  Fresno.  On  this 
calendar  problem,  the  Commission  voted  5-to-2  not  to  wait 
until  the  results  of  the  “deintermixture”  proceedings  but 
to  go  ahead  immediately  and  decide  the  comparative  pro¬ 
ceedings.  Having  thus  resolved  the  order  of  precedence, 
the  Commission  then  proceeded  to  determine  the  second 
matter,  to  wit,  which  of  the  two  applicants  was  superior. 
Commissioners  Hyde  and  Bartley  refused  to  take  a  position 
on  this  latter  question,  and  thus,  in  effect,  abstained;  the 
other  five  Commissioners,  a  quorum,  passed  on  the  com¬ 
parative  merits  of  California  Inland  and  KARM.82  An 
alternative  construction  is  that,  even  though  they  did  not 
attempt  a  comparative  evaluation,  they  expressly  dissented 
from  the  final  decision  and  therefore,  their  votes  must  he 
counted  against  California  Inland. 

If  the  first  analysis  is  accepted — that  is,  that  only  five 
Commissioners  participated  in  the  decision  on  the  compar¬ 
ative  merits  of  the  applicants  and,  therefore,  only  a  ma¬ 
jority,  or  three,  votes  were  needed  to  win — KARM  must 
establish  that  both  Commissioner  Mack’s  and  Commis- 

82  A  similar  situation  was  present  in  Federal  Broadcasting  System  v.  Federal 
Communications  Commission,  96  UJ3.  App.  D.C.  260,  225  P.  2d  560,  cert,  denied, 
350  TJ.S.  923  (1955). 
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sioner  Lee’s  votes  were  defective.  Under  the  alternative 
construction — requiring  a  winning  applicant  to  obtain 
votes  in  its  favor  from  a  majority  of  all  seven  participating 
Commissioners — KARM  must  establish  an  infirmity  in 
Commissioner  Mack’s  or  Commissioner  Lee’s  vote.  We 
maintain  that  even  if  the  issue  were  properly  before  the 
Court,  which  clearly  is  not  the  case,  KARM  could  not  estab¬ 
lish  the  invalidity  of  either  of  these  votes. 

B.  COMMISSIONER  MACK'S  VOTE  WAS  VALID 

In  the  light  of  the  Commission’s  practice  of  re-schedul¬ 
ing  oral  argument  on  request,  the  precise  question  raised 
by  KARM’s  challenge  of  Commissioner  Mack’s  vote  is 
this :  If  a  new  member  takes  office  after  oral  argument  has 
been  held  but  before  final  decision,  must  the  Commission 
automatically  hold  a  further  argument  or  may  it  proceed  to 
final  decision  and  re-schedule  oral  argument  only  if  a 
party  requests  it?  It  is  our  position  that  it  may  properly 
take  the  latter  course.  Absent  a  request  by  KARM  for  re- 
argument,  Commissioner  Mack’s  vote  must  stand. 

Section  409(b)  of  the  Act83  provides,  with  respect  to  ex¬ 
ceptions  from  an  Initial  Decision,  that  the  Commission 
‘‘shall,  upon  request,  hear  oral  argument  on  such  excep¬ 
tions  before  the  entry  of  any  final  decision  ...”  This 
statutory  provision  does  not  explicitly  require  all  seven 
Commissioners  to  hear  oral  argument.  Nor  does  it  ex¬ 
plicitly  state  that  any  Commissioner  who  has  not  been 
present  at  the  oral  argument  is  disqualified  from  voting. 
And,  contrary  to  KARM’s  contention,  Section  409(b)  does 
not  impliedly  prescribe  a  rigid  formula  under  which  only 
those  who  hear  oral  argument  may  participate  in  the 
decision. 

Throughout  the  statute,  references  to  action  by  “The 
Commission”  take  account  of  the  congressional  author¬ 
ization  that  four  Commissioners  (a  quorum)  may  trans¬ 
act  Commission  business.  In  view  of  the  sanction  for  action 


83  47  U.8.C.  409(b). 
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The  crucial  question,  therefore,  is  whether  a  quorum  re¬ 
mained  to  cast  their  vote  on  the  decisive  issue,  to-wit, 
whether  or  not  a  grant  to  California  Inland  as  opposed  to 
KARM  would  serve  the  public  interest,  convenience  and 
necessity.  In  the  case  at  bar,  whether  or  not  Commis¬ 
sioners  Hyde  and  Bartley  may  be  said  to  have  partici¬ 
pated  in  the  comparative  decision  the  requisite  quorum 
was,  nevertheless,  present.  A  majority  of  the  quorum 
voted  for  a  grant  to  California  Inland. 

The  votes  of  Commissioners  Hyde  and  Bartley  are  sub¬ 
ject  to  two  possible  constructions.  The  first  is  as  follows : 
Essentially  two  separate  matters  were  voted  upon  by  the 
Commission :  one  involved  an  internal  question  as  to 
precedence  on  the  Commission ’s  calendar — that  is,  whether 
a  comparative  evaluation  of  the  two  applicants  should  be 
made  before  or  after  reaching  a  determination  on  whether 
there  should  be  “deintermixture”  in  Fresno.  On  this 
calendar  problem,  the  Commission  voted  5-to-2  not  to  wait 
until  the  results  of  the  “deintermixture”  proceedings  but 
to  go  ahead  immediately  and  decide  the  comparative  pro¬ 
ceedings.  Having  thus  resolved  the  order  of  precedence, 
the  Commission  then  proceeded  to  determine  the  second 
matter,  to  wit,  which  of  the  two  applicants  was  superior. 
Commissioners  Hyde  and  Bartley  refused  to  take  a  position 
on  this  latter  question,  and  thus,  in  effect,  abstained;  the 
other  five  Commissioners,  a  quorum,  passed  on  the  com¬ 
parative  merits  of  California  Inland  and  KARM.82  An 
alternative  construction  is  that,  even  though  they  did  not 
attempt  a  comparative  evaluation,  they  expressly  dissented 
from  the  final  decision  and  therefore,  their  votes  must  be 
counted  against  California  Inland. 

If  the  first  analysis  is  accepted — that  is,  that  only  five 
Commissioners  participated  in  the  decision  on  the  compar¬ 
ative  merits  of  the’  applicants  and,  therefore,  only  a  ma¬ 
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82  A  similar  situation  was  present  in  Federal  Broadcasting  System  v.  Federal 
Communications  Commission,  96  TLS.  App.  D.C.  260,  225  F.  2d  560,  cert,  denied, 
350  TT.S.  923  (1955). 
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automatically  hold  a  further  argument  or  may  it  proceed  to 
final  decision  and  re-schedule  oral  argument  only  if  a 
party  requests  it?  It  is  our  position  that  it  may  properly 
take  the  latter  course.  Absent  a  request  by  KARM  for  re- 
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“  shall,  upon  request,  hear  oral  argument  on  such  excep¬ 
tions  before  the  entry  of  any  final  decision  ...”  This 
statutory  provision  does  not  explicitly  require  all  seven 
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present  at  the  oral  argument  is  disqualified  from  voting. 
And,  contrary  to  KARM’s  contention,  Section  409(b)  does 
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83  47  U.S.C.  409(b). 
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by  less  than  all  seven  Commissioners  and  taking  realistic 
account  of  frequent  changes  in  the  membership  of  the  Com-  H 
mission,  the  proper  construction  of  Section  409(b),  we  sub¬ 
mit,  is  this:  the  Commission  is  obligated,  upon  request,  to 
afford  parties  oral  argument  before  as  many  Commission¬ 
ers  as  can  reasonably  participate,  with  due  regard  to  va¬ 
cancies,  illness  or  absence  on  other  duties,  so  long  as  a 
quorum  is  present.84  As  to  whether  a  new  Commissioner 
who  did  not  hear  the  oral  argument  may  participate  in  the 
decision,  that  is  a  separate  question,  the  resolution  of  which 
turns  not  upon  Section  409(b)  but  on  general  standards  of 
procedural  due  process. 

The  problem  of  whether  due  process  was  observed  in  the 
instant  case  cannot  be  decided  on  the  basis  of  the  maxim 
urged  by  KARM  (Br.,  p.  42)  that  “The  one  who  decides 
must  hear”.  The  maxim  is,  of  course,  not  literally  true — 
otherwise  it  would  be  in  conflict  with  the  Examiner  system 
which  has  been  authorized  by  Congress.  Moreover,  the 
Morgan  v.  United  States  opinion85  upon  which  KARM  re¬ 
lies  recognized  that  argument  may  be  either  written  or 
oral;  the  term  “hear”  was  held  to  be  synonymous  with 
“consider”.  Auditory  perception  of  counsel’s  arguments 
is  not  a  necessary  part  of  due  process.86  As  this  Court 
observed,  “While  ‘the  one  who  decides  must  hear’,  it  must 
be  remembered  that  ‘hear’  is  used  in  the  artistic  sense  of 
requiring  certain  procedural  minima  to  insure  an  informed 
judgment  by  the  one  who  has  the  responsibility  of  making 
the  final  decision  and  order.”87 

Basically,  therefore,  the  problem  is  one  of  adequate 
safeguards  to  assure  an  informed  judgment  on  the  basis  of 


84  it  may  be  noted  that  in  this  case  the  same  four  Commissioners  (McCon- 
naughey,  Webster,  Doerfer  and  Lee)  participated  both  in  the  oral  argument 
and  in  the  final  comparative  decision. 

85  298  U.S.  468  (1936). 

86  Federal  Communications  Commission  v.  WJB,  The  Goodwill  Station,  337 
TJ.S.  265  (1949). 

87  Southern  Garment  Mfrs.  Assn.  v.  Fleming,  74  U.S.  App.  D.C.  228,  122  F. 
2d  622  (1941). 
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the  record.  Since  Commissioner  Mack  had  full  opportunity 
to  evaluate  the  entire  record  of  the  proceedings,  including 
the  Initial  Decision  of  the  Examiner  who  had  heard  the 
evidence,  the  exceptions  to  the  Initial  Decision,  and  the 
transcript  of  the  oral  argument,  his  participation  was  con¬ 
sistent  with  an  informed  judgment  and,  therefore,  was 
fundamentally  fair.  There  was  no  question  here  of  ob¬ 
serving  the  demeanor  of  witnesses  to  judge  their  credi¬ 
bility.  It  must  be  presumed, — and  KARM  does  not  deny — 
that,  in  view  of  the  facilities  which  were  available  to  him, 
Commissioner  Mack  considered  and  appraised  the  entire 
record  and  was  as  fully  informed  as  the  other  Commis¬ 
sioners.88 

As  we  noted  above,89  in  a  situation  where  a  Commis¬ 
sioner  who  has  not  heard  oral  argument  participates  in  a 
final  decision  and  his  vote  is  necessary  to  that  decision, 
►  it  is  the  Commission’s  policy  to  grant  a  timely  petition  for 

re-argument.  To  require  the  Commission  in  advance  of 
final  decision  to  re-schedule  oral  argument  automatically 
or  to  solicit  and  obtain  the  advance  consent  of  all  the  par¬ 
ties  to  continue  on  to  a  final  decision  would  be  an  unreason¬ 
able  burden.  Often  a  decision  will  be  reached  by  a  majority 
vote  without  even  counting  the  vote  of  the  new  Commis¬ 
sioner — in  which  case,  of  course,  no  one  could  claim  to  be 
aggrieved.  Or,  if  his  vote  should  be  cast  for  the  losing 
side,  neither  the  winner  nor  the  loser  could  possibly  be 
prejudiced  by  his  participation.  In  other  instances,  the 
parties  themselves,  in  the  light  of  the  decisive  considera¬ 
tions  upon  which  the  final  decision  is  bottomed,  may  re¬ 
gard  the  transcript  of  the  oral  argument  as  having  ade¬ 
quately  apprised  the  new  Commissioner  of  their  conten¬ 
tions. 

We  submit,  therefore,  that  it  is  a  reasonable  accommoda¬ 
tion  of  the  interests  of  the  litigants  and  the  public,  and  a 
fair  reading  of  Sections  409(b)  and  4(j)  of  the  Act,  to  re- 


88  The  opinion  in  which  he  participated  expressly  states  “We  have  examined 
each  of  the  parties’  exceptions  and  the  reply  briefs”  (R.  4220). 

89  Supra,  pp.  40-41. 
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quire  a  party  after  final  decision  at  least  to  ask  for  a  re- 
argument  in  which  the  absent  Commissioner  shall  partici¬ 
pate.  If,  as  here,  the  losing  party  does  not  request,  and 
thus  impliedly  waives,  re-argument,  it  cannot  complain  of 
prejudice.90  The  public  interest  in  getting  an  additional 
television  service  to  the  community  as  soon  as  possible 
outweighs  any  theoretical  interest  in  a  re-argument  of  the 
case. 

Even  if  a  request  for  re-argument  had  been  made  and 
denied,  KARM  would  have  little  support  in  authority  for 
a  claim  of  error.  In  Eastland  Company  v.  Federal  Corn- 
mvmications  Commission ,91  this  Court  held  that  a  partial 
change  in  personnel  of  the  Commission  between  the  hear¬ 
ing  and  the  final  determination  did  not  vitiate  the  decision 
in  view  of  the  fact  that  stenographic  reports  of  the  evi¬ 
dence  were  available  to  the  new  members  and  they 
had  considered  and  passed  on  the  entire  record  in  the  case. 
If,  in  a  situation  involving  the  hearing  of  evidence  Com¬ 
missioners  who  were  absent  from  the  hearing  were  never¬ 
theless  held  qualified  to  vote,  a  fortiori  a  Commissioner 
who  participated  as  fully  as  the  other  Commissioners  ex¬ 
cept  for  presence  at  the  oral  argument  is  qualified,  par¬ 
ticularly  as  he  had  available  a  complete  transcript  of  the 
oral  argument. 

In  accord  with  the  Eastland  decision  of  this  Court,  the 
great  weight  of  authority  holds  that  an  administrative 
decision  is  not  invalid  because,  due  to  a  change  in  person¬ 
nel  caused  by  illness,  death,  resignation,  transfer  or  similar 
reasons,  an  officer  who  was  not  present  when  the  evidence 
was  taken  participated  in  the  decision,  provided  that  he 
considered  and  acted  upon  the  evidence  received  in  his  ab- 


90  Cf.  Federal  Eadio  Comm.  v.  Nelson  Bros.  B.  4"  Co.,  289  U.S.  266,  287 
(1933). 

8167  U.S.  App.  D.C.  316,  92  F.  2d  467,  cert.  den.  302  U.S.  735  (1937). 
The  Commission,  as  was  its  practice  at  that  time,  divided  itself  into  three 
Boards.  A  change  in  composition  of  one  of  the  Boards  was  involved  in  the 
Eastland  case.  The  principle,  however,  is  the  same  since  the  Board  was  acting 
as  the  Commission  in  the  particular  instance. 
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sence.92  In  a  small  minority  of  cases,93  a  change  in  the 
personnel  who  heard  evidence  has  been  held  to  vitiate  the 
administrative  decision.  But  we  know  of  no  instance 
(and  KARM  has  referred  us  to  none)  in  which  an  ad¬ 
ministrative  decision  was  reversed  because  one  of  the  de¬ 
ciding  members  was  not  present  at  the  oral  argument. 

It  is  well  known  that  Justices  of  the  Supreme  Court 
frequently  vote  in  cases  even  though  they  have  not  sat  at 
the  oral  argument — and,  indeed,  sometimes  write  the  opin¬ 
ions  of  the  Court  in  those  cases.  In  a  recent  case  where 
two  of  the  three  members  of  a  division  of  the  Court  of 
Appeals  heard  oral  argument  and  participated  in  the  de¬ 
cision,  the  fact  that  the  third  member  who  was  absent  dur¬ 
ing  the  oral  argument  wrote  the  opinion  in  the  case  was 
held  not  to  invalidate  the  decision.94  These  precedents 
confirm  the  absence  of  any  essential  unfairness  in  Commis¬ 
sioner  Mack’s  participation  in  the  final  decision.  Since 
he  was  not  automatically  disqualified,  and  since  KARM 
did  not  petition  the  Commission  for  further  oral  argu¬ 
ments,  his  vote  must  be  upheld. 

C.  COMMISSIONER  LEE'S  VOTE  WAS  VALID 

Commissioner  Lee  was  of  the  opinion  that  even  if  he 
had  voted  for  KARM  California  Inland  would  have  legally 
won  the  contest  with  three  of  the  five  votes.  He  wanted, 
nevertheless,  to  avoid  any  question  whatever  of  a  voting 
impasse  for  if  the  votes  of  Commissioners  Hyde  and  Bart- 

92  See,  e.g.  Amoroso  v.  Commissioner,  193  F.  2d  583  (C.A.  1),  cert.  den. 
343  U.S.  926  (1952);  Halle  v.  Commissioner,  175  F.  2d  500  (C.A.  2),  cert, 
den.  338  U.S.  949  (1950);  United  States  ex  rel  Minuto  v.  Bevmer,  83  F.  2d 
166  (C.A.  2,  1936) ;  Twin  City  Milk  Producers  Association  v.  McNutt,  122  F. 
2d  564,  569  (C.A.  8,  1941) ;  and  other  cases  collected  in  Annotation,  18  A.L.R. 
2d  606,  613  (1951). 

93  E.g.  Smith  v.  State,  214  N.Y.  140,  108  N.E.  214  (1915) ;  Be  Marshall, 
363  Pa.  326,  69  A.  2d  619  (1949). 

94  Tobin  v.  Barney ,  206  F.  2d  505  (C.A.  5),  cert.  den.  sub  nom  Hughes  Con¬ 
struction  Co.  v.  Secretary  of  Labor,  346  U.S.  925  (1953).  While  it  is  prob¬ 
ably  better  practice  to  obtain  the  assent  of  parties — as  we  understand  this 
Court  docs — to  have  judges  who  did  not  hear  oral  argument  participate  in 
the  decision,  that  is  not  a  jurisdictional  requirement. 
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ley  had  to  be  counted  against  California  Inland  and  if 
Commissioner  Lee  and  Chairman  McConnaughey  voted 
for  KARM,  it  would  have  resulted  in  California  Inland 
having  three  votes  in  its  favor  and  four  against.  At  the 
same  time,  of  course,  KARM  would  not  have  received  a 
grant  either  since  it  would  have  had  only  two  votes  in 
its  favor  and  five  against.  Thus,  by  casting  his  vote  for 
California  Inland,  he  assured  it  of  four  votes,  a  clear  ma¬ 
jority,  no  matter  what  construction  should  be  placed  on 
Commissioner  Hyde’s  and  Commissioner  Bartley’s  votes. 

Regardless  of  the  initial  inclination  of  Commissioner 
Lee  to  favor  KARM  over  California  Inland,  and  regard¬ 
less  of  the  mental  scaffolding  by  which  he  reached  his  ulti¬ 
mate  choice,  the  fact  remains  that  in  the  final  decision 
(which  is  the  only  decision  under  review  in  this  Court)  he 
clearly  cast  his  vote  for  California  Inland  and  expressly 
concurred  in  the  majority  opinion.  There  is  no  requirement 
of  law  that  each  Commissioner  must  write  an  individ¬ 
ual  opinion.  Consequently,  if  Commissioner  Lee  had 
merely  stated  that  he  concurred  in  the  opinion  of  the  other 
three  Commissioners  who  favored  California  Inland  with¬ 
out  announcing  publicly  his  reasons  for  shifting  from  his 
original  views,  KARM  could  not  complain.  It  acquired 
no  greater  rights  because  Commissioner  Lee  candidly  ex¬ 
pressed  his  deep  concern  with  effectuating  an  important  in¬ 
gredient  of  the  case — getting  VHF  television  service  to 
Fresno  immediately,  as  in  his  view  the  public  interest 
dictated. 

Commissioner  Lee  deemed  California  Inland  fully  quali¬ 
fied  to  construct  and  operate  a  Fresno  station  in  the  public 
interest.  Granted  that  he  was  concerned  with  avoiding  any 
question  whatever  of  a  deadlock  his  motive  in  casting 
his  vote  finally  for  California  Inland  is  immaterial.  As¬ 
suming,  arguendo,  that  a  deadlock  would  have  resulted 
unless  one  of  the  Commissioners  budged  from  his  original 
inclination,  we  think  the  public  interest  was  better  served 
by  the  fact  that  he  could  in  good  conscience  change  his 
vote  and  thus  assure  an  additional  television  service  to  the 
Fresno  area.  It  would  have  been  anomalous  for  the  com- 
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parative  proceeding  to  have  eventuated  in  no  VHF  serv¬ 
ice  at  all  to  Fresno  even  though  5  of  the  7  Commissioners 
agreed  with  both  applicants  that  such  service  was  required 
in  the  public  interest.  Apparently  KARM  has  now 
changed  its  mind  and  would  have  preferred  a  deadlock 
with  Fresno  getting  no  VHF  station. 

It  is  not  unusual  for  judicial  bodies  to  render  decisions 
based  upon  the  votes  of  members  who  arrived  at  their 
decision  for  different,  and  sometimes  diametrically  op¬ 
posite,  views,  and  even  merely  to  break  a  deadlock.  The 
Screws 95  case  which  KARM  vainly  attempts  to  distin¬ 
guish96  is  one  example.  Other  good  examples  are  Klapp- 
rott  v.  United  States} 97  and  Maryland  Gas  Co.  v.  Cushing.™ 
No  less  flexibility  should  be  attributed  to  an  administra¬ 
tive  agency  than  to  a  court,  particularly  when,  as  in  the 
case  of  the  Commission,  the  touchstone  of  its  action  is 
the  broad  concept  of  public  interest,  convenience  and 
necessity. 

In  affirming  the  grant  to  California  Inland,  this  Court 
will  be  upholding  the  Commission  upon  “the  grounds  upon 
which  the  agency  acted”  and  thus  will  completely  satisfy 


05  Screws  v.  United  States,  325  U.S.  91  (1945). 

0C  KARM  Br.  pp.  49-50.  KARM  argues  that  while  it  may  be  permissible 
for  a  member  of  a  judicial  tribunal  to  vote  contrary  to  his  earlier  predilec¬ 
tions  in  order  to  break  a  deadlock,  a  member  of  an  administrative  tribunal 
may  not  do  so.  It  would  seem  anomalous  to  attribute  less  flexibility  to  a 
member  of  an  administrative  agency,  where  flexibility  is  more  needed,  than 
to  a  member  of  a  court.  KARM  also  argues  that  the  action  in  which  Justice 
Rutledge  concurred  was  not  definitive  since  the  Court  remanded  for  further 
proceedings  in  the  lower  court.  But  the  fact  is,  as  Justice  Rutledge  recog¬ 
nized,  that  so  far  as  the  Supreme  Court  was  concerned,  a  disposition  of  the 
cause  was  reached  as  a  result  of  his  vote.  KARM’s  final  attempt  to  dis¬ 
tinguish  Screws  is  on  the  ground  that  while  the  Screws  decision  is  beyond 
reversal,  the  action  of  the  Commission  is  not.  Essentially,  KARM  is  arguing 
flatly  at  this  point  that  the  practice  followed  in  the  Screws  case  is  wrong.  We 
suggest  that  an  argument  of  this  kind,  to  condemn  an  accepted  practice  of 
the  Supreme  Court,  might  more  properly  be  addressed  to  that  Court  than  to 
a  Court  of  Appeals. 

07  335  U.S.  601  (1949). 

98  347  U.S.  409  (1954). 
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the  standard  of  the  Chenery  decision"  upon  which  KARM 
relies  (Br.  pp.  46,  49-50). 

CONCLUSION 

In  view  of  the  foregoing,  it  is  respectfully  urged  that 
the  decision  and  order  of  the  Commission  be  affirmed. 

Respectfully  submitted, 

W.  Theodore  Pierson 
Harold  D.  Cohen 
1007  Ring  Building 
Washington  6,  D.  C. 

Attorneys  for  Intervenor 

Of  Counsel: 

Pierson,  Ball  &  Dowd 
Washington,  D.  C. 

September,  1956.  * 


99  Securities  and  Exchange  Commission  v.  Chenery  Corporation,  318  U.S.  80 
(1943). 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  13,150 


KARM,  The  George  Harm  Station,  Appellant, 

Federal  Communications  Commission,  Appellee, 
California  Inland  Broadcasting  Company,  Intervenor. 


Appeal  From  a  Decision  and  Order  of  the 
Federal  Communications  Commission 


REPLY  BRIEF  FOR  APPELLANT 


Preliminary  Statement 

Our  adversaries  here,  the  Commission  and  intervenor 
California  Inland,  contest  appellant’s  statement  of  the  first 
question  presented  for  decision  and  challenge  the  merits 
of  appellant’s  arguments.  In  our  initial  brief,  an  effort 
was  made  to  present  comprehensively  those  matters  which 
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are  subject  for  decision  herein.  Accordingly,  we  have  not 
undertaken  to  restate  that  which  has  already  been 
presented  for  the  court’s  consideration.  We  have 
attempted  in  this  reply  brief  merely  to  point  up  the 
differences  between  the  parties  as  to  both  the  questions 
presented  and  their  answers,  and  to  deal  with  one  subject 
treated  in  appellant’s  brief  with  regard  to  which  neither 
appellee  nor  intervenor  submitted  any  opposition :  namely, 
the  nature  of  the  relief  to  which  KARM  is  entitled  should 
the  court  accept  its  theory  of  this  case. 

I 

Appellant  Has  Correctly  Stated  the  First  Question  Presented 
for  Decision,  and  No  Adequate  or  Proper  Answer  Has  Been 
Suggested  By  Our  Adversaries 

An  examination  of  the  record  and  of  the  briefs  submitted 
by  our  adversaries  demonstrates  rather  conclusively  that 
their  inability  to  agree  with  us  as  to  the  phraseology  of  the 
first  question  presented  for  decision  arises  from  differences 
concerning  the  law,  rather  than  the  facts.  Appellant’s 
original  brief  (pp.  2-10)  contains  a  rather  detailed  and,  we 
believe,  accurate  statement  of  the  case.  The  Commission’s 
brief  (pp.  1-9)  contains  a  counter-statement  of  the  case. 
While  it  differs  in  emphasis,  it  does  not  differ  in  substance. 
Intervenor  merely  adopted  the  Commission’s  counter¬ 
statement.1  The  respective  statements  of  the  case  show 

i  On  p.  1  of  its  brief,  where  it  adopts  the  Commission ’s  counter-statement 
of  the  case,  California  Inland  contends  that  KARM  committed  a  “plain  error’’ 
in  informing  the  court  that  the  hearing  record  was  closed  on  February  9, 
1954.  The  date  is  of  some  significance,  since  it  was  not  until  more  than  two 
weeks  later  that  the  Commission  acted  upon  KARM’s  petitions  to  enlarge  the 
issues.  Technically,  the  record  was  kept  open  until  after  the  Commission 
acted  upon  appellant’s  petitions,  but  this  was  done  solely  because  of  the 
Commission’s  failure  to  act  sooner.  Appellant  respectfully  refers  the  court 
and  intervenor  to  p.  2138  of  the  record,  where,  on  February  9,  1954  (the 
date  challenged  by  intervenor),  the  examiner  stated: 

“We  have  at  the  present  time  concluded  the  taking  of  and  receipt  of 
all  evidence  on  all  matters  presently  specified  in  the  issues  as  set  forth 
[by]  the  Commission.  Subject  to  the  action  which  will  be  appropriate 
in  line  with  whatever  action  [the]  Commission  may  take  on  the  presently 
pending  petitions  to  modify  the  issues  or  upon  the  Commission’s  own 
motion  to  modify  the  issues,  the  hearing  is  closed.” 
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that  the  facts  are  not  really  in  dispute;  the  differences 
relate  to  the  meaning  which  should  be  given  them. 

Matters  of  semantics  aside,  the  question  to  be  decided 
here  is  whether  or  not  appellant  was  given  the  type  of 
hearing  required  by  law:  i.e.,  a  “full  hearing.”  More 
specifically,  it  involves  the  correctness  and  propriety  of 
Commission  action  in  making  favorable  ex  parte  findings 
concerning  the  financial  qualifications  of  one  applicant  and 
in  refusing,  notwithstanding  repeated  requests,  to  permit 
the  competing  applicant  to  test  such  ex  parte  findings  by 
means  of  the  hearing  process.  An  examination  of  the  con¬ 
tentions  advanced  by  our  adversaries,  we  believe,  clearly 
demonstrates  that  appellant  has  correctly  phrased  the 
first  question  to  be  decided  by  the  court. 

Although  differently  stated,  the  answers  of  our  ad¬ 
versaries  to  the  full  hearing  question  are  substantially  the 
same.  They  say  in  effect  that  since  financial  qualification 
is  a  basic  rather  than  a  comparative  criterion,  the  same 
degree  of  care  as  respects  the  ascertaining  of  facts  need  not 
be  employed.  Thus,  they  contend,  ex  parte  determinations 
will  suffice  for  absolute  qualifications,  but  the  hearing 
process  must  be  employed  in  determining  comparative 
qualifications.  Further,  they  assert  that  appellant  did  not 
make  a  sufficient  preliminary  showing  to  justify  an 
evidentiary  hearing  on  the  subject  of  California  Inland’s 
financial  qualifications.2 

The  contention  that  absolute  qualifications  (clearly  more 
vital  than  comparative  factors)  need  not  be  developed  in 
the  hearing  process,  while  comparative  criteria  are  to  be 
so  developed,  may  be  disposed  of  briefly.  The  only 
authority  relied  upon  by  the  Commission  on  pp.  15-21  of 

2  Appellee  and  intervenor  also  take  the  position  in  argument  that  KARM 
requested  a  hearing  for  the  purpose  of  determining  which  applicant  has  more 
money.  They  thus  build  up  a  straw  man,  for  an  examination  of  appellant’s 
brief  (particularly  n.  4  on  p.  3  thereof)  makes  it  clear  that  KARM  has 
not  made  such  a  claim.  California  Inland  expressly  recognizes  this  on  p.  8 
of  its  brief,  while  the  Commission  appears  to  have  arrived  at  the  same 
conclusion  on  p.  12  of  its  brief. 
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its  brief  in  advancing  this  strange  proposition  is  section 
309(b)  of  the  Communications  Act,  which  unequivocally 
provides  that  “any  hearing”  held  upon  an  application 
“shall  be  a  full  hearing.”  47  U.S.C.  § 309(b). 

Despite  this  requirement,  the  Commission  even  goes  so 
far  as  to  argue  that  KAJRM’s  request  for  a  hearing  on  its 
opponent’s  financial  qualifications  “is  in  conflict”  with 
the  provisions  of  section  309(b).  (Brief  for  appellee, 
p.  19.)  To  arrive  at  this  conclusion,  the  Commission 
emphasizes  certain  provisions  of  the  statute  which  relate 
to  the  steps  which  must  be  taken  before  an  application  is 
designated  for  hearing,  and  ignores  that  which  follows. 
The  Commission  apparently  contends  that  the  further 
provision  of  section  309(b)  which  requires  a  “full  hearing” 
after  the  designation  of  an  application  is  rendered  mean¬ 
ingless  by  those  provisions  of  the  same  subsection  which 
precede  it.  Such  an  argument  is  so  flagrantly  inconsistent 
with  recognized  canons  of  statutory  construction  as  to 
require  no  further  treatment. 

The  crux  of  their  positions,  however,  is  the  argument 
that  appellant  did  not  make  a  sufficient  preliminary 
showing  to  entitle  it  to  an  evidentiary  hearing  on  the 
question  of  its  opponent’s  finances.  Such  a  proposition,  if 
adopted  by  the  court,  would  be  destructive  of  one  of  the 
cornerstones  of  administrative  law.  It  must,  therefore, 
be  examined  with  care. 

Even  an  abstract  statement  of  the  proposition  that  the 
right  to  a  full  hearing  is  not  a  right  at  all,  but  a  privilege 
wffiich  can  be  conferred  or  withdrawn  in  the  discretion  of 
an  administrative  tribunal  is  frightening  to  say  the  least. 
"When  such  a  contention  is  advanced  in  the  context  of  a 
case  such  as  this,  it  is  even  more.  Here  the  agency  in 
question  not  only  has  the  power  to  determine  the  number 
and  nature  of  the  broadcasting  facilities  which  are  to  be 
made  available  to  a  particular  city  or  area,  but  also  to 
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decide  which  of  the  applications  therefor  should  be 
granted.  The  record  here  is  ample  testimony  to  the  time, 
effort  and  funds  which  parties  to  proceedings  such  as 
this  are  required  to  expend.  The  issues  to  be  determined 
are  ones  which  affect  not  only  the  ultimate  financial  success 
or  failure  of  the  parties  but  are  of  even  greater  import  to 
the  public  of  the  area  to  be  served. 

As  this  proceeding  developed,  one  of  the  principal 
questions  which  arose,  and  concerning  which  appellant 
repeatedly  demanded  the  right  to  be  heard,  was  the 
financial  ability  of  California  Inland  to  construct  and 
operate  the  station  proposed  by  it.  The  sums  involved 
•were  not  trivial.  They  amounted  to  $579,057  to  construct 
and  $673,716  to  operate  during  the  first  year,  for  a  total 
of  $1,252,773.  The  fact  that  appellant  was  required  to 
(and  did)  establish  its  financial  qualifications  in  the 
evidentiary  hearing,  while  California  Inland  was  not,  is 
an  irritating  but  not  the  controlling  fact.3  The  dominant 
and  controlling  fact  is  that  KAKM  was  denied  the  right 
at  every  stage  of  the  administrative  process  to  test  the 
financial  qualifications  of  its  opponent  by  means  of  the 
hearing  process. 

We  need  not  repeat  here  all  that  has  been  said  in  the 
briefs  or  which  appears  in  the  record  concerning  this 
subject.  The  matter  has  been  fully  dealt  with  affirmatively 
in  our  original  brief  (pp.  14-26).  In  their  briefs,  the  Com¬ 
mission  (pp.  21-26)  and  California  Inland  (pp.  16-23) 
argue  extensively  from  arithmetical  deductions  based  upon 
claims  and  estimates  that  the  Commission  reached  the 
right  result.  However,  no  amount  of  argument  can  obscure 

3  Both  the  Commission  (pp.  6-7  of  its  brief)  and  California  Inland  (p.  9 
of  its  brief)  note  that  the  issue  relating  to  the  availability  of  funds  to  KARM 
was  deleted  by  the  Commission.  However,  they  would  obscure  the  fact  that  this 
was  not  done  until  after  the  hearing.  During  the  entire  hearing  the 
availability  of  KARM ’s  funds  was  in  issue,  while  that  of  California  Inland 
was  not.  KARM’s  principals  were  subjected  to  lengthy  and  detailed  cross 
examination  on  this  subject,  but  KARM  was  forbidden  to  ask  questions  about 
California  Inland’s  financial  resources. 
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the  fact  that  KARM  was  not  permitted  to  test  any  of  the 
figures  involved  in  the  hearing  process.  Our  opponents 
actually  place  themselves  in  an  anomalous  position,  for 
the  more  they  argue  from  untested  figures  the  more  they 
emphasize  that  KARM  was  denied  a  hearing  as  to  those 
figures. 

Nor  can  intervenor  gain  any  comfort  or  support  for  its 
position  from  the  analogy  which  it  attempts  to  draw 
between  ex  parte  findings  and  summary  judgments.  The 
case  of  Dewey  v.  Clark*  relied  upon  by  California  Inland 
on  p.  11  of  its  brief,  makes  it  manifestly  clear  that  sum¬ 
mary  judgments  cannot  be  entered  where  genuine  issues 
of  fact  are  presented.  And  in  this  case,  KARM  by  every 
possible  means  repeatedly  stressed  that  it  was  presenting 
an  issue  of  fact  that  could  be  resolved  properly  only  by 
means  of  the  statutorily  guaranteed  hearing  process. 

We  are  not  unmindful  of  the  fact  that  the  Commission 
has  had  and  will  continue  to  have  a  heavy  work  load  in 
disposing  of  mutually  exclusive  broadcast  applications, 
particularly  in  the  television  field.  Nor  are  we  unmindful 
of  the  fact  that  the  Commission  has  employed  and  will 
continue  to  employ  various  permissible  procedural  devices 
for  the  purpose  of  lightening  this  load  for  itself  and  for 
the  parties  to  such  proceedings.  Further,  it  is  no  doubt 
true  that  certain  individual  parties  to  such  proceedings  on 
occasion  mav  abuse  the  sensibilities  of  the  Commission  or 
its  staff,  or  occupy  their  time,  with  the  exercise,  of  rights 
which  the  law  confers  upon  them  but  which  in  a  certain 
situation  may  not  be  really  vital.  However,  this  is  not 
such  a  case,  as  the  record  amply  demonstrates,  and  this 
and  other  courts  have  made  it  clear  that  “.  .  .  convenience 
of  administration  cannot  be  permitted  to  justify  non- 
compliance  with  the  law,  or  the  substitution  of  fiat  for 
adjudication.’’5 

4  86  App.  D.C.  137,  180  F.2d  766  (1950). 

3  Heitmcyer  v.  FCC,  68  App.  D.C.  180,  189,  95  F.2d  91,  100  (1937)  j  see 
also  Ohio  Bell  Telephone  Co.  v.  PUC,  301  U.S.  292,  305  (1937). 
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To  hold,  as  our  opponents  apparently  request  the  court 
to  hold,  that  one  upon  whom  the  law  confers  the  right  of 
a  full  hearing  must  first  establish  all  or  substantially  all 
that  he  expects  to  prove  through  the  exercise  of  the  hear¬ 
ing  process  is  contrary  to  both  law  and  reason.  It  is  a 
matter  of  common  knowledge  that  the  truth  appears  at 
unexpected  times  and  places.  It  is  also  a  matter  of  judicial 
knowledge  that  the  truth  most  frequently  appears  under 
the  exercise  of  proper  cross  examination.  To  assert  that 
a  party  must  know  in  advance  all  that  he  expects  to  prove 
at  a  hearing,  or  that  ex  parte  arithmetical  computations 
are  the  legal  equivalent  of  the  hearing  process,  is  legal 
nonsense.  Such  fallacious  theories,  destructive  as  they 
are  of  rights  before  administrative  agencies,  should  be 
disposed  of  in  a  manner  which  will  make  their  further  use 
unlikely. 

II 

Our  Adversaries'  Arguments  as  to  the  Second  Question  Pre¬ 
sented  for  Decision,  Involving  the  Commission's  Treatment 
of  the  Facts  of  Record,  Are  Both  Unduly  Restrictive  and 
Incorrect 

The  arguments  advanced  by  our  adversaries  regarding 
the  propriety  and  legality  of  the  Commission’s  treatment 
of  the  facts  of  record  are  strange  indeed.  They  first  con¬ 
tend  that  a  narrow  and  restricted  view  should  be  taken  of 
KARM’s  objections  to  the  Commission’s  handling  of  the 
record.  They  then  contend  that  a  broad  view  should  be 
taken  of  the  overall  result;  that  it  should  be  affirmed,  not¬ 
withstanding  appellant’s  attacks,  because  of  its  overall 
correctness.  The  assertion  of  two  such  opposite  positions 
does  more  than  create  an  anomaly;  it  begs  the  questions 
for  decision. 

We  shall  first  reply  to  the  treatment  given  the 
diversification  question.  It  is  not  disputed  that  the  Com¬ 
mission  failed  to  reach  any  conclusions  concerning  that 
subject.  Our  adversaries  say  that  we  cannot  now  present 
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this  matter  for  review;  that  it  should  first  have  been  made 
the  subject  of  a  petition  for  rehearing  addressed  to  the 
Commission  pursuant  to  section  405  of  the  Communica¬ 
tions  Act,  47  U.S.C.  §405.  They  further  claim  that  the 
subject  was  not  specified  in  the  parties’  points  of  reliance 
or  otherwise  dealt  with  in  the  proceedings  before  the 
Commission. 

The  section  405  argument  can  be  disposed  of  by  a  mere 
reference  to  the  statute  itself.  It  provides  that  a  petition 
for  rehearing  shall  be  a  condition  precedent  to  judicial 
review  in  only  two  instances,  only  one  of  which  is  germane 
here,  namely,  where  the  party  seeking  review  “relies  on 
questions  of  fact  or  law  upon  which  the  Commission  has 
been  afforded  no  opportunity  to  pass.”  Any  claim  that 
the  Commission  had  no  opportunity  to  pass  upon  the 
diversification  question  is  disingenuous,  to  say  the  least. 
It  not  only  had  the  opportunity  but  the  duty  to  pass  on 
this  question,  and  it  is  our  claim  of  error  that  the  Com¬ 
mission  did  not  reach  a  conclusion  with  reference  thereto. 

Our  opponents’  claim  that  the  question  of  diversification 
cannot  now  be  considered  because  it  was  not  specified  in 
the  points  of  reliance  is  equally  unsubstantial.  The  record 
shows  that  California  Inland  itself  introduced  evidence 
concerning  its  dominant  position  in  the  radio  field  ( e.g see 
R.  3104) ;  that  comparisons  between  California  Inland’s 
present  broadcast  facilities  and  those  of  KARM  were 
dealt  with  throughout  the  proceeding;  that  such  differences 
were  made  the  subject  of  proposed  findings  and  con¬ 
clusions  by  the  parties;  and  that  the  examiner  reached 
certain  conclusions  with  regard  thereto.  One  of  his  con¬ 
clusions  was  that  a  grant  to  California  Inland  would  make 
the  competitive  situation  “become  worse  than  it  is  now 
and  the  viewing  public  would  suffer.”  (R.  4144.) 
Another  conclusion  was  that  a  grant  to  KARM  would 
“create  a  competitive  situation  in  which  the  only  Fresno 
newspaper  [McClatchy]  would  be  pitted  against  the  only 
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Fresno  50  kw  AM  station  and  also  against  the  only 
maximum  power  Fresno  VHF  television  station.”  (Ibid.) 
The  record  further  shows  that  this  subject  was  dealt  with 
extensively  by  the  parties  in  their  exceptions  to  the 
examiner’s  initial  decision,  and  in  their  replies  to  each 
other’s  exceptions.  (The  details  of  the  treatment  of  this 
subject  are  set  forth,  with  appropriate  record  references, 
on  pp.  27-28  of  our  original  brief.)  To  say  now,  as  our 
adversaries  do,  that  the  “diversification”  issue  was  not 
considered  or  dealt  with  in  the  administrative  proceeding 
below  is  not  a  correct  statement;  it  is  at  best  an  attempt 
to  hide  behind  a  definition  and  to  argue  form  rather  than 
substance. 

In  two  recent  cases,  the  Commission  has  held  that  the 
points  of  reliance  procedure  (since  abandoned  as  un¬ 
desirable  and  unworkable)  was  adopted  as  an  adminis¬ 
trative  convenience  to  remove  the  element  of  surprise 
between  the  parties  and  to  shorten  hearing  records.  In  one 
case,  it  was  specifically  stated  that  such  a  procedure  “was 
not  designed  to  preclude  comparison  of  the  parties  bv  the 
Commission  in  a  significant  area,  and  it  cannot  be  tortured 
into  doing  so.”0  The  logic  of  such  an  approach  was  made 
clear  by  the  Commission  in  another  recent  decision: 

“The  Commission  cannot  be  foreclosed  from  weighing 
in  the  public  interest  matters  appropriately  placed  in 
the  record,  but  not  expressly  pleaded  affirmatively  by 
the  applicant  which  would  benefit  from  consideration 
of  such  matters.  A  proceeding  such  as  this  is  not 
solely  a  private  contest  between  applicants ;  the 
public  interest  also  is  involved.”7 

Now,  however,  both  the  Commission  and  the  intervenor 
attempt  to  justify  the  Commission’s  failure  to  reach  any 

« Queen  City  Broadcasting  Co.,  12  Pike  &  Fischer  Rad.  Reg.  2S0a, 
280c  (1956). 

7  Beach  view  Broadcasting  Corp.,  11  Pike  &  Fischer  Rad.  Reg.  939, 
962  (1956). 
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conclusion  regarding  the  competitive  and  diversification 
factor  by  arguing  that  KARM  did  not  direct  a  specific 
point  of  reliance  thereto.  (Brief  for  appellee,  pp.  41-43; 
Brief  for  intervenor,  pp.  24-26.)  Their  efforts  to  preclude 
review  of  this  matter  thus  present  an  anomaly  not  unlike 
that  which  was  considered  and  condemned  by  the  court 
in  its  recent  Spartanburg  decision.* 

Time  and  space  do  not  permit  consideration  at  this 
juncture  of  the  other  matters  regarding  which  we  have 
charged  the  Commission  with  making  findings  and  con¬ 
clusions  which  are  arbitrary  and  capricious.  They  have 
been  set  forth  in  detail  on  pp.  26-39  of  our  original  brief, 
and  need  not  be  repeated  here.  While  the  Commission’s 
disregard  of  certain  facts  of  record  was  not  as  callous  in 
all  instances  as  in  its  treatment  of  the  diversification 
question,  the  methods  followed  were  generally  the  same. 
In  its  treatment  of  California  Inland’s  commercial 
excesses,  in  its  treatment  of  the  criteria  of  integration  and 
civic  participation,  and  in  its  preference  of  California 
Inland  over  KARM  'because  of  its  alleged  “sensitivity” 
to  the  needs  and  requirements  of  the  area,  the  Commission 
reached  results  which  do  not  flow  naturally  and  logically 
from  the  evidence.  In  all  of  these  instances  the  Commis¬ 
sion  failed  to  follow  the  procedural  pattern  established  by 
the  Jolmston  case.0  Rather,  its  action  amounted  to  placing 
bits  of  evidence  in  particular  niches  and  crevices,  and 
disregarding  the  balance,  after  the  fashion  of  one 
attempting  to  solve  a  jigsaw  or  crossword  puzzle. 

Appellant  has  not  contended,  nor  would  it  contend,  that 
it  is  the  duty  or  responsibility  of  this  court  to  review  this 
record  with  a  view  to  making  independent  findings  or 
restating  conclusions.  We  are  familiar  with  the  rule  of 


^  Hall  v.  FCC,  U.S.  Ct.  of  App.  for  D.C.  Cir.,  September  6,  1956  (Case 
No.  13,231).  In  that  ease,  the  Commission  accepted  the  validity  of  proposi¬ 
tion  curves  for  one  purpose,  but  rejected  the  validity  of  the  same  curves  for 
another  purpose.  This, ’said  the  court,  it  may  not  do. 

!>  Johnston  Broadcasting  Co.  v.  FCC,  85  App.  D.C.  40,  175  F.2d  351  (1949). 
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the  Pinellas  case,10  and  believe  that  the  court  should 
sustain  findings  and  conclusions  of  the  Commission  where 
appropriate  procedural  safeguards  and  methods  have  been 
followed.  But  we  strongly  assert  that  the  instant  pro¬ 
ceeding  does  not  present  such  a  case,  since  the  procedure 
prescribed  by  the  Johnston  case  was  honored  in  its  breach, 
rather  than  in  its  observance. 

We  are  also  conscious  of  the  difficulties  which  are 
presented  to  the  court  (as  well  as  to  the  parties)  when 
charges  are  made,  as  here,  that  findings  and  conclusions 
in  important  areas  of  comparison  have  not  been  correctly 
reached.  However,  we  believe  that  the  rules  of  the 
Universal  Camera 11  and  the  Allentown12  cases  permit  us 
to  challenge  and  require  the  court  to  examine  critically 
the  subjects  now  under  attack.  The  apparent  view  of  our 
adversaries — that  a  sustainable  overall  result  was  reached 
— cannot  be  employed  to  avoid  an  examination  of  the 
record  or  its  legal  consequences.  We  submit  that  the 
Commission’s  handling  of  the  facts  of  record  requires  the 
reversal  of  the  decision  appealed  from,  absent  all  other 
errors  charged. 

Ill 

The  Third  "Question  Presented"  Is  Properly  Before  the  Court; 
the  Decision  Here  Under  Review  Was  Not  Validly  Adopted 
and  the  Votes  Cast  Deprived  Appellant  of  Due  Process 

On  pp.  39-55  of  our  original  brief,  we  argued  extensively 
that  the  decision  here  under  review  was  not  validly 
adopted,  and  that  the  nature  of  the  votes  cast  by  certain 
members  of  the  Commission  deprived  appellant  of  due 
process  of  law.  The  Commission  and  California  Inland 
have  made  dual  answers  to  the  vote  questions.  First,  they 
argue  that  the  court  may  not  review  the  legality  of  the 

10  Pinellas  Broadcasting  Co.  v.  FCC,  97  App.  D.C.  236,  230  F.2d  204,  cert, 
denied,  350  U.S.  1007  (1956). 

11  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474  (1951). 

12  FCC  v.  Allentown  Broadcasting  Corp.,  349  U.S.  358  (1955). 
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voting,  since  appellant  did  not  pursue  the  optional  course 
of  seeking  a  rehearing  before  the  Commission  pursuant  to 
section  405  of  the  Communications  Act  prior  to  noting  its 
appeal.  Secondly,  they  contend  that  there  was  nothing 
illegal  about  the  votes  cast  by  the  various  commissioners, 
and  that  the  decision  was  validly  adopted. 

We  shall  make  but  a  brief  reply  to  our  opponents’ 
arguments  as  to  the  merits  of  the  vote  questions,  for  little 
would  be  gained  by  a  restatement  of  the  points  made  in 
our  original  brief.  Suffice  it  to  observe  that  their  defense 
of  the  actions  of  certain  commissioners  is  limited  primarily 
to  arguments  based  upon  how  they  might  have  voted, 
rather  than  upon  the  facts  as  to  the  ways  in  which  they 
did  vote.  For  example,  the  Commission  refers  to  the 
votes  of  Commissioners  Hyde  and  Bartley  as  mere 
“dissents”  (Brief  for  appellee,  pp.  51-52),  while  California 
Inland  argues  that  they  could  have  abstained  (Brief  for 
intervenor,  pp.  41-42).  To  be  sure,  they  might  have 
dissented  and  they  could  have  abstained,  but  they  did  not. 
They  voted  against  both  applicants  for  reasons  beyond 
the  record. 

Further,  intervenor  argues  that  Commissioner  Lee  was 
not  required  to  write  a  “concurring”  opinion  (Brief  for 
intervenor,  p.  48),  while  the  Commission  contends  that  we 
must  not  probe  his  mind  (Brief  for  appellee,  p.  49).  We 
agree  with  both  arguments.  However,  he  did  issue  an 
opinion  in  which  he  fully  explained  the  reasons  for  his 
vote,  and  its  presence  in  the  record  makes  it  totally  un¬ 
necessary  to  probe  his  mind  since  he  has  bared  it.  (See 
Brief  for  appellant,  n.  82  on  p.  50.) 

A  more  detailed  reply  is  called  for,  however,  with 
respect  to  our  opponents’  contention  that  the  court  may 
not  now  review  the  legality  of  the  Commission’s  voting. 
In  effect,  they  say  that  the  court  may  review  the  merits  of 
the  Commission’s  decision,  but  must  close  its  eyes  as  to 
the  even  more  basic  question  of  whether  the  decision  was 
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legally  adopted.  Notwithstanding  the  fact  that  such  a 
proposition  would  appear  to  be  absurd  on  its  face,  it  must 
be  examined  carefully  in  view  of  its  importance  here.18 
In  so  doing,  we  shall  examine  the  reasons  for  section  405 
of  the  Act  as  well  as  the  language  of  that  statute  itself. 

Before  its  amendment  in  1952,  numerous  questions  had 
arisen  concerning  the  meaning  and  application  of  section 
405.  The  amended  language  was  originally  proposed  by 
the  Federal  Communications  Bar  Association,  whose  rep¬ 
resentative  testified  in  1942  that  “troublesome  questions 
arise  in  many  cases  as  to  whether  or  not  all  administrative 
remedies  have  been  exhausted  without  the  filing  of  a  peti¬ 
tion  for  rehearing.” 14 

There  was  indeed  confusion  prior  to  the  amendment.  It 
was  not  unusual  for  the  Commission  to  order  a  hearing 
de  novo  on  a  petition  for  rehearing,  with  the  result  that 
all  of  the  evidence  merely  would  be  Tesubmitted  with 
modifications  and  additions.15  In  one  case,  illustrative  of 
a  further  lack  of  clarity,  a  party  had  an  appeal  to  this 
court  and  a  petition  for  rehearing  pending  simultaneously 
for  fear  of  being  left  without  a  remedy.16  Although  other 
questions  were  presented  concerning  section  405  of  the  Act 
as  it  then  appeared,  the  principal  one  had  to  do  with 
whether  or  not  the  filing  of  a  petition  for  rehearing  with 
the  Commission  was  a  condition  precedent  to  judicial  re¬ 
view  in  this  court. 

13  This  court  has  stressed  that:  “We  cannot  impute  to  Congress  an  intent 
to  produce  an  absurd  result.”  Yankee  Network,  Inc.  v.  FCC,  71  App.  D.C. 
11,  18,  107  F.2d  212,  219  (1939) ;  see  also  United  States  ex  rel.  Anderson  v. 
Anderson,  76  F.2d  375,  378  (8th  Cir.  1935). 

n  Hearings  "before  House  Committee  on  Interstate  and  Foreign  Commerce 
on  H.S.  5497,  77th  Cong.,  1st  Sess.  56  (1942). 

is  E.g.,  Black  River  Valley  Broadcasts,  Inc.  v.  McNinch,  69  App.  D.C.  311, 
101  F.2d  235  (1938),  cert,  denied,  307  U.S.  623  (1939);  Hearings  before 
House  Committee  on  Interstate  and  Foreign  Commerce  on  S.  658,  S2d  Cong., 
1st  Sess.  283  (1951). 

io  Southland  Industries,  Inc.  v.  FCC,  69  App.  D.C.  82,  99  F.2d  117  (1938). 
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This  court  passed  upon  several  cases  which  arose  under 
section  405  before  its  amendment.  In  one  such  case,  the 
court  stated : 

“The  object  of  statutes  providing  for  petitions  for 
rehearing  or  motions  for  new  trial  is  to  afford 
opportunity  to  commissions  and  trial  courts  to  correct 
errors  or  to  hear  newly  discovered  evidence  before 
an  appeal;  but  the  function  of  such  petitions  and 
motions  is  not  to  supplant,  but  to  supplement,  that  of 
appellate  review.”17 

Shortly  thereafter  the  court  noted  that  the  filing  of  such 
a  petition 

“.  .  .  is  not  and  should  not  be  an  arbitrary  require¬ 
ment.  Whether  a  petition  for  rehearing  should  be 
filed  in  a  particular  case  must  be  decided  on  the  merits 
as  each  case  arises.”18 

Section  405  now  gives  statutory  recognition  to  those 
principles.  As  theh-Acting  Chairman  Hyde  of  the  Com¬ 
mission  pointed  out-  during  the  legislative  hearings  on  the 
measure,  the  amendment  of  section  405  made  two  prin¬ 
cipal  changes  in  the  statute,  with  the  remainder  being 
left  substantially  intact.19  The  first  change  limited  the 
evidence  which  could  be  introduced  on  rehearing,  so  as  to 
rule  out  hearings  de  novo.  The  second  change,  with  which 
we  are  concerned  here,  “makes  it  clear  that  it  is  not 
necessary  in  order  to  have  exhausted  a  party’s  adminis¬ 
trative  remedies,  to  file  a  petition  for  rehearing  before 
taking  an  appeal  to  the  courts.” 20 

The  rule  as  enacted  by  Congress  expressly  provides  that : 
“The  filing  of  a  petition  for  rehearing  shall  not  be  a  con- 

17  Saginaw  Broadcasting  Co.  v.  FCC,  68  App.  D.C.  282,  286,  96  F.2d  554, 
558,  cert,  denied ,  305  TJ.S.  613  (1938). 

18  Southland  Industries,  Inc.  v.  FCC,  supra  note  16,  69  App.  D.C.  at  86, 
99  F.2d  at  121. 

in  Bearings  before  a  Subcommittee  of  the  Senate  Committee  on  Interstate 
and  Foreign  Commerce  on  S.  197.3,  81st  Cong.,  1st  Sess.  21  (1949). 

20  id.  at  53-54. 
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dition  precedent  to  judicial  review  of  any  .  .  .  decision  .  .  . 
except  where  the  party  seeking  such  review  (1)  was  not  a 
party  to  the  proceedings  resulting  in  such  decision,  ...  or 
(2)  relies  on  questions  of  fact  or  law  upon  which  the  Com¬ 
mission  has  been  afforded  no  opportunity  to  pass.”  (Em¬ 
phasis  added.) 

We  respectfully  submit  that  our  adversaries,  in  contend¬ 
ing  that  the  Commission’s  voting  action  falls  within  the 
second  exception  to  this  statutory  rule,  do  violence  not  only 
to  the  language  of  the  statute21  but  to  the  purposes  thereof 
as  well.  This  is  manifest  not  only  because  the  statute 
speaks  in  terms  of  an  “opportunity  to  pass”  rather  than 
in  terms  of  accomplished  fact,  but  also  because  of  the  re¬ 
sults  which  would  flow  from  the  claim  which  they  now 
make. 

The  purpose  of  Congress  in  enacting  the  exceptions  to 
the  general  rule  in  section  405  was  to  provide  that  the 
Commission  should  have  an  opportunity  to  pass  upon 
questions  peculiarly  within  the  scope  of  its  expert  knowl¬ 
edge  prior  to  presenting  such  a  question  to  a  court  for 
judicial  review.22  The  exceptions  were  never  intended  to 
apply  to  a  situation  like  the  present.  They  merely  codify 
the  normal  doctrine  of  exhaustion  of  administrative 
remedies,  and  that  doctrine  has  always  'been  limited  to  an 
agency’s  determination  of  matters  within  its  own 
expertise.  The  issue  which  we  are  raising  here  does  not 


21  Our  opponents  ’  argument  that  an  out-of -context  phrase  is  controlling  here 
makes  singularly  appropriate  the  following  language  of  Justice  Frankfurter: 
*  ‘  The  notion  that  because  the  words  of  a  statute  are  plain,  its  meaning  is  also 
plain,  is  merely  pernicious  oversimplification.  *  ’  United  States  v.  Monia,  317 
U.S.  424,  431  (1943)  (dissenting  opinion). 

22  The  Supreme  Court  has  pointed  out  the  function  of  an  administrative 
determination  for  review  purposes  as  follows: 

“The  very  purpose  of  providing  either  an  exclusive  or  an  initial  and 
preliminary  administrative  determination  is  to  secure  the  administrative 
judgment  either,  in  the  one  case,  in  substitution  for  judicial  decision  or, 
in  the  other,  as  foundation  for  or  perchance  to  make  unnecessary  later 
judicial  proceedings.  ’  * 

Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch,  331  U.S.  752,  767  (1947). 


relate  to  such  matters;  it  relates  to  the  basic  decisional 

functioning  of  the  agency. 

» 

As  one  court  stated,  the  doctrine  of  exhaustion  of  ad¬ 
ministrative  remedies  “does  not  apply  where  .  .  .  the 
question  in  dispute  is  purely  a  legal  one,  and  nothing  of 
an  administrative  nature  is  to  be  done  or  can  be  done.”23 
Section  405  does  and  quite  properly  should  require  that 
administrative  questions  must  be  decided  by  the  agency 
prior  to  seeking  judicial  review  thereof,  since  “the  courts 
have  no  lawful  function  to  anticipate  the  administrative 
decision  with  their  own.”24  However,  section  405  cannot 
have  the  effect  urged  here  by  our  adversaries,  since  no 
“factual  situations  peculiar  to  the  field”  are  presented.25 

While  the  Commission’s  proceedings  relating  to  its  vot¬ 
ing  were  necessarily  in  camera,  we  do  know  from  the  record 
here  what  the  views  of  the  individual  commissioners  were 
and  why  they  were  held.  We  know  the  vote  division,  and 
we  know  from  the  opinion  of  Commissioner  Lee  that  this 
case  had  been  considered  at  an  earlier  date  with  a  result 
(so  far  as  individual  votes  were  concerned)  different  from 
that  which  was  reached  on  January  11.  We  know  that 
Commissioner  Lee  held  certain  views  concerning  the  valid¬ 
ity  of  the  earlier  vote,  and  different  views  as  to  the  validity 
of  the  final  vote.  His  views  on  this  subject  were  the  an¬ 
nounced  reasons  for  the  change  of  his  vote,  rather  than 
legally  valid  reasons. 

We  also  know  other  facts  disclosed  by  the  record  con¬ 
cerning  which  there  is  no  dispute.  We  know  that  neither 
Commissioner  Hyde  nor  Mack  was  present  at  the  oral 

23  Gully  v.  Interstate  Natural  Gas  Co.,  82  F.2d  145,  148  (5th  Cir.),  cert, 
denied,  298  U.S.  688  (1936). 

24  Aircraft  &  Diesel  Equipment  Corp.  v.  Hirsch,  supra  note  22,  331  U.S.  at 
767. 

25  Trans-Pacific  Airlines,  Ltd.  v.  Hawaiian  Airlines,  Ltd.,  174  F.2d  63,  66 
(9th  Cir.  1949).  The  court  also  noted  that: 

“  .  .  .  prior  to  judicial  intervention,  problems  which  involve  expert  knowl¬ 
edge  of  multitudinous  detail  of  intricate  nature  in  a  technical  field 
require  that  recourse  should  be  had  to  administrative  bodies.” 


17 


argument.  We  know  that  Commissioner  Bartley  as  well  as 
Commissioner  Hyde  refused  to  vote  upon  the  issues  pre¬ 
sented  for  decision.  We  know  that  the  Commission’s  deci¬ 
sion  and  order  of  January  11  was  the  result  of  action  taken 
by  the  Commission  itself  with  full  knowledge  of  these  facts 
as  well  as  of  the  relevant  and  controlling  statutory  provi¬ 
sions. 

Both  as  a  matter  of  fact  and  as  a  matter  of  law,  the  Com¬ 
mission  did  pass  upon  the  questions  raised  by  appellant 
when  it  reached  its  decision  of  January  11,  1956.  This  is 
so  by  virtue  of  the  character  of  the  Commission  itself  and 
of  its  official  acts.  The  Commission  is  not  an  indiscrimi¬ 
nate  group  which  has  been  casually  brought  together  for 
no  particular  purpose.  On  the  contrary,  it  is  a  body  estab¬ 
lished  by  lawr,  v’ith  its  duties  and  functions  being  specifi¬ 
cally  prescribed.  It  can  act  only  pursuant  to  the  law  of  its 
creation,  and  this  it  did  not  do  when  it  attempted  to  awrard 
the  channel  in  issue  to  California  Inland.  The  questions 
regarding  the  Commission’s  voting  relate  to  the  validity  of 
its  decision,  measured  both  by  statutory  and  due  process 
requirements,  and  this  court  has  not  only  the  opportunity 
but  the  duty  to  decide  such  questions. 

The  Commission  and  California  Inland  cite  some  few 
cases  in  support  of  their  arguments.  Howrever,  without 
exception  they  are  irrelevant  or  distinguishable.  On  pp. 
44-45  of  its  brief,  the  Commission  relies  upon  Democrat 
Printing  Co.  v.  FCC 26  and  Red  River  Broadcasting  Co. 
v.  FCCr 7  In  the  Democrat  Printing  case,  it  is  true  that 
the  court  held  certain  allegations  of  error  to  have  been 
raised  improperly.  However,  it  did  not  rely  upon  nor 
even  refer  to  section  405.  The  appellant  in  that  case 
raised  a  point  on  appeal  which  had  been  disregarded 
throughout  the  administrative  proceeding.  The  rules  of 
the  Commission  required  errors  to  'be  specified  “with 

2C  91  App.  D.C.  72,  202  F.2d  298  (1952). 

27  69  App.  D.C.  1,  98  F.2d  282,  cert,  devied,  305  T7.S.  625  (1938). 
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particularity”  in  exceptions  and  in  petitions  for  rehearing. 
However,  the  claimed  error  had  never  even  been  referred 
to  in  those  documents,  and  the  court  considered  the  claim 
thus  to  have  been  waived. 

In  the  Red  River  case,  the  appellant  never  sought  to 
intervene  in  a  Commission  proceeding  and  never  sought 
a  rehearing.  Then,  after  everything  had  been  concluded 
at  the  Commission  level,  an  appeal  was  taken.  The  court 
dismissed  the  appeal,  since  various  remedies  had  been 
available  to  the  appellant  “and  there  is  no  excuse  for  its 
failure  to  pursue  them.”28 

California  Inland  also  relies  upon  two  cases  which 
furnish  no  support  to  its  arguments.  (Brief  for  inter- 
venor,  p.  40.)  One  is  FPC  v.  Colorado  Interstate  Gas  Co.29 
However,  it  is  not  in  point.  The  statute  there  involved 
made  mandatory  the  filing  of  a  petition  for  rehearing,  and 
specifically  limited  judicial  review  to  points  so  raised. 
Intervenor  also  relies  upon  an  out-of-context  quotation 
from  the  case  of  United  States  v.  L.  A.  Tucker  Truck 
Lines,  Inc.zo  In  that  case,  the  appellant  went  through  an 
entire  proceeding  before  the  Interstate  Commerce  Com¬ 
mission,  and  then;  filed  a  petition  in  the  district  court. 
After  the  case  had  been  at  issue  in  the  court  for  months, 
the  appellant  amended  its  complaint  to  claim  for  the  first 
time  that  the  hearing  examiner  had  been  improperly 
appointed.  On  review,  the  Supreme  Court  quite  properly 
held  that  the  appellant  should  have  raised  such  an 
objection  upon  “at  least  one  of  its  many  opportunities 
during  the  administrative  proceeding.”31  Here,  however, 
we  challenge  the  legality  of  the  ultimate  step  in  the 
decisional  process:  the  actual  votes  cast  by  the  com¬ 
missioners. 

28  69  App.  D.C.  at  6,  98  F.2d  at  287. 

20  348  TJ.S.  492  (1955). 

30  344  TJ.S.  33  (1952). 

31  Id.  at  35. 
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As  opposed  to  those  authorities  upon  which  our  adver¬ 
saries  rely,  it  should  be  noted  that  in  the  two  earlier  cases 
in  which  this  court  has  considered  the  legality  of  agency 
voting,  no  petition  for  rehearing  had  preceded  judicial  re¬ 
view.  In  the  Eastland  case32  (decided  prior  to  the  amend¬ 
ment  of  section  405),  no  petition  for  rehearing  had  been 
filed,  yet  the  court  readily  considered  the  basic  question  of 
the  legality  of  the  adoption  of  the  decision  under  review. 
In  the  Sisto  case,33  the  statutory  language  involved  was 
considerably  stronger  than  that  presented  here,34  yet  the 
failure  to  have  sought  rehearing  was  not  considered  to  be 
a  bar  to  a  determination  of  whether  the  decision  of  the 
Board  had  been  adopted  legally. 

Appellant  is  seeking  here  a  full  and  meaningful  judicial 
review  of  a  decision  which  arose  out  of  an  administrative 
proceeding  some  2^  years  in  overall  length,  with  more 
than  a  year  having  elapsed  between  oral  argument  and  the 
issuance  of  the  final  decision.  Now,  we  find  ourselves  con¬ 
fronted  with  a  fanciful  rather  than  a  real  objection  that 
the  Commission  had  “no  opportunity  to  pass”  upon  ques¬ 
tions  relating  to  the  legality  of  its  voting.  However,  the 
very  promulgation  of  the  decision  and  order  here  under 
review  constituted  a  passing  upon  the  legality  of  the  Com¬ 
mission’s  vote,  both  collectively  and  individually,  and  the 
reasons  therefor  are  supplied  by  the  decision  itself.  Fur¬ 
ther,  a  study  of  the  Commission’s  brief  reveals  that  its 
counsel  do  not  deny  that  the  Commission  considered  these 
very  questions,  and  the  eligibility  of  the  individual  com- 

32  Eastland  Co.  v.  FCC,  67  App.  D.C.  316,  92  F.2d  467,  cert,  denied,  302 
U.S.  735  (1937);  see  pp.  44-45  of  appellant’s  original  brief  for  discussion 
thereof. 

33  Sisto  v.  CAB,  86  App.  D.C.  31,  179  F.2d  47  (1949) ;  see  p.  45  of  original 
brief  for  appellant. 

34  The  relevant  portion  of  the  Civil  Aeronautics  Act  provided: 

“No  objection  to  an  order  of  the  Board  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the  Board  or,  if  it 
was  not  so  urged,  unless  there  were  reasonable  grounds  for  failure 
to  do  so.” 

52  Stat.  1024,  as  amended,  54  Stat.  1235,  49  U.S.C.  $  646(e). 


missioners  to  participate  therein  in  the  ways  in  which  they 
did.  In  fact,  the  Commission’s  brief  carefully  avoids  such 
a  denial.  In  the  circumstances  here  present,  the  section  405 
argument  advanced  by  our  adversaries  is  lacking  not  only 
in  validity  but  in  candor  as  well.35 

Serious  questions?  of  first  impression  are  presented  here 
concerning  the  validity  of  the  voting,  involving  not  only 
statutory  but  due  process  requirements  as  well.  It  is 
submitted  that  app.ellant  is  entitled  to  and  should  receive 
this  court’s  considered  judgment  on  those  questions.  The 
claims  of  our  adversaries  to  the  contrary,  like  other  unduly 
restrictive  claims  advanced  by  them  with  respect  to  other 
questions  presented  for  decision  herein,  must  be  denied. 

IV 

The  Commission's  Decision  Appealed  From  Is  Not  Only 

Erroneous  Bui  Void 

In  our  original  brief  (pp.  14-57),  and  particularly  in 
the  conclusion  thereof  (pp.  56-57),  we  asserted  that  the 
errors  presented  are  such  as  to  make  the  Commission’s 
decision  and  order  of  January  11,  1956  not  only  erroneous 
but  void.  This  is  so  since  not  only  were  judicial 
precedents  violated,  but  specific  statutory  provisions  and 
due  process  requirements  as  well.  The  failure  of  our 
adversaries  to  deal  directly  with  our  contention  that  the 
grant  must  be  set  aside,  together  with  certain  events  which 

33  An  authoritative  weekly  trade  publication,  Broadcasting-Telecasting,  pub¬ 
lished  the  following  report  with  regard  to  this  case  on  p.  5  of  its  December 
19,  1955  issue: 

“FCC  last  week  decided  to  refer  question  of  procedure  to  General 
Counsel  Warren  E.  Baker,  with  likelihood  of  final  consideration  this 
week.  Fundamental-  question  presumably  is  whether  Comrs.  Hyde  and 
Bartley,  who  voted  against  both  applicants,  actually  could  be  construed 
as  participating  since  their  votes  cancelled  out  affirmative  action  for 
either  station.” 

Additionally,  the  December  26,  1955  issue  of  Broadcasting-Telecasting  re¬ 
ported  (p.  5)  on  the  status  of  the  then-pending  Commission  decision  as  follows: 

“Advice  of  General  Counsel  Warren  E.  Baker  was  sought  regarding  law 
on  split  voting.  He  told  commissioners,  in  essence,  it  had  to  have 
majority  (four  out  of  seven  commissioners).” 


21 


occurred  at  earlier  stages  of  this  appellate  proceeding, 
call  for  further  treatment  of  this  subject  here. 

The  notice  of  appeal  in  this  case  was  filed  on  February  1, 
1956.  A  motion  for  stay,  pending  hearing  and  determina¬ 
tion  of  the  appeal,  was  filed  at  the  same  time.  In  both 
of  those  documents,  appellant  presented  the  three  basic 
claims  of  error  which  since  have  been  dealt  with  in  detail 
in  the  briefs  of  the  parties. 

KARM’s  motion  for  stay  was  opposed  not  only  by 
California  Inland  but  by  the  Commission  as  well.  Among 
other  things,  the  Commission  claimed  that  appellant  had 
failed  to  demonstrate  any  reasonable  likelihood  that  it 
would  succeed  on  the  merits,  and  that  no  substantial 
questions  were  presented  by  this  appeal.  California  Inland 
said  this  and  more.  After  referring  to  and  relying  upon 
the  action  of  this  court  in  denying  a  stay  in  the  Enterprise 
case,36  intervenor  flatly  stated  that  it  would  construct 
its  television  station  pending  the  outcome  of  this  appeal 
“with  full  notice  of  the  risk  that  its  construction  permit 
is  subject  to  this  appeal  and  ultimately  may  be  set  aside 
following  any  further  proceedings  which  may  be  ordered 
by  this  Court” 37 

After  the  oppositions  to  its  motion  for  stay  had  been 
filed,  appellant  replied  thereto,  pointing  out  that  under 
section  402(c)  of  the  Communications  Act  this  court  is 
empowered  to  grant  stays  pendente  lite  whenever  such 
action  would  be  “just  and  proper,”  and  that  a  showing 
of  irreparable  injury  in  the  conventional  sense  is  not  a 
necessary  prerequisite.  KARM  made  an  extensive  show¬ 
ing  which,  in  its  view,  revealed  that  a  stay  pendente  lite 
would  indeed  be  “just  and  proper”  in  the  circumstances 
of  this  case.  However,  after  argument  before  a  division 

3<5  The  Enterprise  Co.  v.  FCC,  Case  No.  12,577.  The  court ’s  per  curiam 
denial  of  a  stay  was  not  reported;  the  ultimate  decision  on  the  merits  is 
reported  at  97  App.  D.C.  374,  231  F.2d  708  (1955).  ' 

37  Intervenor ’s  Opposition  to  Motion  for  Stay  Pendente  Lite,  p.  4  (filed 
herein  on  February  7,  1956). 
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of  this  court,  an  order  denying  appellant’s  motion  for 
stay  was  entered  on  February  17,  1956.  This  order  was 
entered  in  reliance  upon  the  action  which  had  been  taken 
in  the  Enterprise  case. 

We  are  not  here  concerned  with  the  correctness  of  the 
denial  of  a  stay  in  the  Enterprise  case;  nor  are  we 
directly  concerned  with  the  correctness  of  this  court’s 
February  17  stay  denial  herein.  However,  we  are  con¬ 
cerned  with  the  character  of  the  judgment  to  be  rendered 
here,  since  the  questions  presented  are  substantial  not 
only  with  regard  to  this  case  but  also  are  of  vital  im¬ 
portance  with  respect  to  future  Commission  action.  The 
circumstances  considered,  we  believe  that  it  is  proper  that 
the  members  of  this  court  who  render  final  judgment 
herein  should  know  and  understand  what  the  attitude  and 
the  position  of  the  respective  parties  has  been  from  the 
outset  of  this  proceeding,  and  California  Inland  stressed 
to  the  court  at  the  interlocutory  stage  that  it  was  pro¬ 
ceeding  with  full  knowledge  that  its  construction  permit 
was  subject  to  this  appeal. 
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Conclusion 

When  full  regard  is  had  for  the  character  of  the 
questions  presented  by  this  appeal,  the  judgment  of  this 
court  should  be  that  the  Commission’s  action  here  under 
review  is  not  only  erroneous  but  void.  We  reassert  that 
this  proceeding  should  be  remanded  to  the  Commission 
with  such  directions  from  the  court  as  will  make  not  only 
possible,  but  probable,  a  proper  determination  of  the 
matter  on  its  merits. 

Respectfully  submitted, 
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